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Preliminary Statement 


Joseph Stassi, Anthony Stassi and W lliam Sorenson 
appeal from judgments of conviction entered on February 
26, 1976 in the United States District Court for the 
Southern District of New York, after a six week trial 
before the Honorable Whitman Knapp, United States 
District Judge, and a jury. 


Indictment 75 Cr. 502, filed on May 23, 1975, charged 
the three appellants and four others—Jean Claude Otvos, 
Jean Guidicelli, a k a the Uncle, Carmine Consalvo and 
Charles Alaimo—in five counts with violations of the 


federal narcotics laws." Count One charged all seven 
defendants and various co-conspirators with engaging in a 
conspiracy during the period January 1, 1970 through 
December 30, 1972 to violate former Sections 173 and 
174, and presently existing Sections 812, 841(a)(1), 
841(b) (1) (A), 941(a) (1) and 952, of Title 21, United 
States Code, by importing heroin from France into the 
United States and distributing it here.*" Counts Two and 
Three charged all seven defendants with importing and 
selling approximately 40 kilogra.as of heroin in Septem- 
ber, 1970: and Counts Four and Five charged them with 
importing and distributing approximately 70 kilograms 
of heroin in June, 1971. 


Trial commenced on October 14, 1975 as to defendants 
Joseph and Anthony Stassi, William Sorenson and Charles 
Alaimo and concluded on November 21, 1975 when the 
jury returned a verdict finding appellants guilty on all 
counts.*** On February 26, 1976 Judge Knapp imposed 
sentence. Joseph Stassi was sentenced to a term of 
imprisonment of 30 years, a special parole term of six 


5 Cr. 502 superseded Indictment 75 Cr. 395, 
filed on April 17, 1975; Indictment 75 Cr. 395 superseded Incict- 
ment 73 Cr. 405 which was filed and sealed on April 30, 1973. 


7 


* Indictment 


Indictment 73 Cr. 405 was a two-count indictment charging appel- 


ant Anthony Stassi alone with importation of 40 kilograms of 
in September, 1970 

A total of 85 co-conspirators were named either in the 
indictment or in the Government’s bills of particulars 

* A mistrial was declared as to defendant Charles Alaimo on 
November 21, after the jury reported itself unable to reach a 
verdict as to him Defendant Carmine Consalvo died one month 
before trial as a result of a fall from an u ‘rr floor of a 
high-rise apartment house in Fort Lee, New Jerse Defendants 
Jean Claude Otvos and Jean Guidicelli were and remain fugitives 


3 


years, and was ed $160,000. Anthony Stassi was 
sentenced to a term of imprisonment of 25 years, a 
special parole term of three years, and was fined 


$110,000.** William Sorenson was sentenced to 2 term 


e 


of imprisonment of 25 years and a special parole term 


oe 


of 20 years. 


* The precise sentence imposed on Joseph Stassi was 30 years 
imprisonment on Counts One, Two and Three, each to run concur- 
rently with the other, and 15 years imprisonment on Counts Four 
and Five, each to run « nsecutively to the other but con urrently 
with the sentences imposed upon Counts One through Three. The 
fines imposed were $20,000 on each of Counts One, Two and 
Three, and $50,000 on each of Counts Four and Five 

* The precise sentence imposed on Anthony Stassi was 20 years 
imprisonment on Counts One, Two and Three, each to run concur- 
rently with the other, and 5 years imprisonment on Counts Four 
and Five, each to run concurrently with the other but consecu- 
tively to the sentences imposed upon Counts One through Three. 
The fines imposed were $20,000 on each of Counts One, Two 
and Three, and $25,000 on each of Counts Four and Five. 

*** The precise sentence imposed on William Sorenson was 20 
years imprisonment on Counts One, Two and Three, each to run 
concurrently with the other, and 5 years imprisonment on Counts 
Four and Five, each to run concurrently with the other but 
consecutively to t*e sentences imposed upon Counts One through 
Three. A 10 year special parole term was imposed under Counts 
Four and Five to run consecutively with each other. Judge 
Knapp imposed a 20 year special parole term for the express 
reason that, unlike Joe ch and Anthony Stassi, Sorenson may live 
long enough to b ased from prison and society needed pro- 
tection from that likely event. (Tr. of Sentencing, February 26, 


790.2 
at 412%)-5VU 


Statement of Facts 
The Government’s Case 
A. Synopsis. 


The Government's proof at trial showed that the 
appellants established a herein pipeline through which 
they successfully smuggled almost one-half ton of pure 
heroin from France to the United States for distribution 
here. 


Beginning in early 1970 and ending in le‘e i973,* 
i 


appellants, utilizing a “French connection” developed at 
the United States Penitentiary in Atlanta, Georgia, 
arranged for five major heroin shipments to be smuggled 
irom France to New York City, four of which were 
successfully completed: the first shipment arrived in 
New York in Septer and October, 1970, and con- 
sisted of approximately 120 kilograms, delivered in two 
parts; the second shipment arrived in New York in 
November and December, 1970, and consisted of approxi- 
mately 140 kilograms, delivered in two parts; the third 
shipment arrived in New York in June, 1971, and con- 
sisted of approximately 80 to 90 kilograms; and the 
fourth shipment arrived in New York sometime in June. 
1972, and consisted of a large but unspecified quantity. 


The principal Government witnesses were Mario 
Perna, Anthony Verzino, Joseph Condello and Miche! 


iti 


Mastantuono. Perna, Verzino and Condello had been in- 


* The Government's evidence at trial involved the years 1970 
through 1973 The Government refrained from adducing evi- 
dence of appellants 97 an InVOolVINg I \ o] » officer 

100 


Florida 


mates with Joseph Stassi, Sorenson and Otvos in the 


United States Penitentiary in Atlanta, Geergia. Mastan- 


tuono, on the other hand, had been a courier f 
Guidicelli's French narcotics organization in Marseilles. 


Mastantuono knew neither Perna, Verzino nor Condello. 
B. The American Operation. 


The proposal to import heroin. 


The operation of the smuggling conspiracy in the 
United States was principally established through the 
testimony of Perna, Verzino and Condello. Their testi- 
mony revealed that in January or February 1970, Otvos, 
a French heroin smuggler incarcerated in the Federal 
Penitentiary in Atlanta, Georgia,* proposed to Perna and 
Verzino that his organization in France, headed by ‘The 
Unele”’, had available large quantities of heroin for im- 
portation into the United States which Perna and Verzino 
could purchase provided they had an outside organization 
capable of receiving and distributing the narcotics. (Tr. 
76-81, 84, 1318-22).** 


Perna and Verzino discussed the proposal between 


themselves, and Verzino suggested proposing the deal to 
inmate Joseph Stassi (‘Joe’), a convicted heroin smug- 


*Otvos had been convicted in the Eastern District of New 
York in 1967 for importing 5 kilograms of heroin from Franc 
nto the United States le Wi ntenced to serve a term of im- 
prisonment of 14 years Tr. 46-47 

** Otvos made the proposal to Perna and Verzino as a result 
of problems he was then having with prison inmate Ralph San- 
tana, who owed money for 90 kilograms ¢ heroin imported into 
New York, which had been arranged by tvos and his partner 
Joseph L rot rr. 76-81, 1318-22, 1324 Santana was con 
Vi ad in If for his : lis French connection in the Atlanta 
Penitentiary in United States V. Santana, 503 F.2d 710 (2d Cir. 
cert. denied, 419 U.S. 1053 (1974 
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gler.* Verzino told Perna that Joe Staesi had a brother, 
Anthony Stassi (“Tony’’), who could ma! le necessary 


arrangements “on the outside.” (Tr. 86-87 


2. The proposu: is accepted. 


Verzino met with Joe Sta 
proposition. Jor readily agreed 
visit the Penitentiary. (Tr. 87-88; 
asked Verzino to meet with Otvos in the meantime to 
arrange the mechanics for Tony to meet Otvos’ people in 
France. 


Verzino met with Otvos, and Otvos gave Verzino the 
} 


in Paris, 
France, who was to be the contact man for Tony Stassi. 


name and address of Otvos’ brother Gerar 


Otvos also provided Verzino with an unsigned handwritten 
note which Tony was to give to Gerard and which vouched 
in coded terms for Tony. Verzino delivered the address 
and the handwritten note to Joe Stassi, who in turn 
smupgled them into the penitentiary visiting room and 
gave them to Tony Stassi on March 9, 1970. Tony agreed 
to go to France to make the arrangements witl 


people. (GX 60; Tr. 88-92. 1324-33). 


Following Tony Stassi’s visit, Perna and Verzino dis- 
cussed possible customers for the heroin shipments, among 
them Patsy and Ernie Malizia, known as the Pontiac 
brothers, and Louis Cirillo.** Verzino supplied these cus 

Joe Stassi was convicted in 1967 for importing 100 pounds 
from Mexico inte Texas, destined for New York. See 

4110 F.2d 946 (5tl ir. 1969 
197 


was Cor 2 spiracy to import 


France into N rk ie of the three French 


Mastantuor a witness for the G« 
United States v. Cirillo, 468 F.2d 
denied, 410 U.S. 989 (1973 


45-100, 1336-! 


The trip to France. 


May 


Mondiloni was Joe 
agreed to deliver heroin 
$11,000 per kilogram, 
to meet in New York 
1338-40). 


Upon al j I > succe or I V Stassi’'s negotia- 


tions in France, Verzino and Perna turned to their own 


interests. First, they discussed with Joe Stassi how they 


* Sorenson wa 
result of the reversal! 
convicted in the Ea 
tation and possession of 
completed serving his New Yor 
for lst degree manslaughter 
** Conde! who bunked 
as Verzino, Perna and So 
instructions to Sorenson to 
Tony Stassi make deliveries 
care ¢ Perna’s a ! 

Me naiior 

pounds of heroin 


convicted in Texas } uited States V. Stassi, supra 


share in the heroin sh 

at an agreement where 
K log) ims of heroin for every 
plus an option to purchase adadit 
(Tr. 938, 1840-41). Perna an 
rangements on the outside th: 
Susan O'Neil, to have Sorenson ; 
of the heroin, dilute and sell 


in the purchase of additional kilograms Tr. 106 07, 


a couple of months wen by vithout news of 
heroin. shipments, Verzino approached Otvos and 
inquired about the delay. Otvos showed Verzino 
postmarked Watertown, New York, and assured Ve 
it meant that Otvos’ people were then 


heroin shipment to arrive in Canada. 


4. The first shipment arrives. 


In late Septem be r or early October, 1970, 
visited Joe at Atlanta with the news that 120 k 
heroin had been successfully smuggled it 
a two-part load; 40 kilograms 
kilograms in the second. Tony related 
brothers had purchased and paid for the first part of 
the shipment on the spot and within hours had purchased 
and paid for the second part of the shij ! Joe Stussi 
told Perna and Verzino that the only problem with the 


t Susan gi 
disposing of 
into evidence 
rhe 
gled nto New 
t} 


bait xt 


9 


entire deal was that the Malizias had sent s 

Albaduce, who Perna and Verzino knew e Albert 
Pierro,” to deliver the money [Oo Tony Staussi and pIcK Up 
the heroin. However, Pierro couldn’t drive the automo- 
bile containing the heroin, and Tony Stassi had to drive 
it to 117th Street and Pleasant Avenue for delivery to 
the Malizias. Joe Stassi told Perna and Verzino that 
Tony had been told by the Frenchmen to expect a large 
shipment very soon. ‘Tr. 110-12, 115, 1347-48).** 


On the same day Tony Stassi visited Joe with the 
news of the shipment, Verzino’s girlfriend Susan made a 
simultaneous visit to Atlanta to tell Verzino that Soren- 
son had delivered his two kilograms of heroin to her but 
had refused to assist her in diluting and selling j 
Susan told Verzino she had already sold one kilogram 
to her brother-in-law, William Bentventna. Verzino in- 
structed Susan to dilute the second kilogram of heroin 
with mannite and sell the diluted heroin to Cuzzie 
Verzino further instructed Susan to get all 


S neon Of ere 
Suarez, 


the money she could together to reinvest in the next 
expected heroin shipment. (Tr. i13, 119-21, 368-69, 1347- 
51). 


Albert Pierro was nvict 


possess and distribute 35 kilograms of 


wine bottles found in an automobile and 
home See United States vy. Christophe, 
1972), cert. denied, 411 U.S. 964 (19738 

* Flushed with success after the first shipme Perna boasted 
to Condello that everything was going well: they had re 
received a shipment of 100-150 kilograms of heroin from France 
(Tr. 779-80). 

*** The visiting record r Joe Stassi and Verzino at the 
Atlanta Penitentiary reflected that on October 2, 1970 Tony Stassi 
visted Joe and Susan O'Neil visited Verzino. (GX 60, 62 

** Cuzzie Suarez was later introduced to Perna ho married 
her upon his release from the Atlanta Penitentary in May, 1972 
and Perna were subsequently convict South Dis 
trict of Florida for a conspiracy in IL 5 to import cocaine from 


South America 23 538-42, 
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5. The second shipment arrivcs. 


In November or December, 1970 
Joe at Atlanta with news that 
of 140 kilogram f heroin 
to the Malizias Tony ad\ 


could be expected by Christmas 


Verzino’s girlfriend Susan also visited at Atlanta to 
tell Verzino of the same shipment in told Verzino 
that Sorenson had de: vered four kilogram if heroin to 
her—two kilograms as Perna’s and Verzino's commis- 
sion and two kilograms which she purchased for $14,000 
a piece.” In addition, Susan told Verzino that she had 
cut her brother-in-law Bentventna into the shipment for 
five kilograms, out of which she was earn $1000 per 


kilogram. Susan complained, however, that Sorenson had 


aken $2,500 of the $5,000 paid by Bentventna, claiming 
? 


it was his share of the Bentventna sale. (Tr. .22. 1352 


53).°* Susan also informed Verzino that Sorenson was 
out “putting on the dog” displaying a gold lighter given 
he Frenchmen. ‘Tr. 1334).** 


never told by Verz 
purchased with the proce 
first shipment. (Tr. 122 
mplained about the ma 
taussi took Sorenson to 
her the $2500. (Tr. 1: 
hatever luster Sorenson's g 
hmen was cutshined by 
when an identical gol 
ndello as Sorenson's light 
and Condello identified was 
Mastantuono purchased in P 
one of the lighters for hin 
give to the American 


ll 
6. Dissension in the ranks. 


Months went by during ich ino and Perna 


were told that » Mo} he) ! 


lit e > u 
i it Hiel ’ 


vere being re- 


i 
! 
ceived iowevel thie problems arith ~ ey? " ‘ 


tinued late 1971, Joe Stassi told Verzino that Soren- 


son nad lost $260,000 of Tony's money, which Sorenson 
excused by claiming it belonged to Perna and Verzino 
Tr. 1357-59'.** They also heard Soren was spend 

a lot of money and drawing attention to their busi- 


rr. 137 als 


Joe Stassi and Perna also began complaining to eact 
other about Verzino’s actions inside the penitentiary 
Since the lull in the heroin shipments had set in, Verzino 
had begun circulating around the penitentiary speaking 
to Frenchmen and South Americans about importing nar- 
cotics through their contacts, dropping Stassi’s and Otvos' 
names as references. They also complained that Susan, 
an alcoholic, was getting drunk and talking about their 
business on the outside. (Tr. 133-36) 


Ss? 00.000 


ny that 


screwing up” the 
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Wha 


. . ' ! irien and 
Sorenson ir Instruct es 9 


Susan up 


Joe cautioned Perna 
before the girlfriend: 


the authorities.* Joe f{ 


with Tony, who would } 
son. (Tr. 133-40, 162-64) 


lace Sorenso} in ti 


ne Dus 


7. Perna is released. 


On May 5, 1972, Perna Wa 


I ised t Atlanta 
He met tn 3 an al or 


S40.000 
164-66 


outside the Yeage House t & 


<A tf 
Avenue. Tony asked Perna at tl f 


1e (set 1f Sorenson 
owed Verzino and him $200.000 250,000 When 


try 


arned $160,000 


told Perr 


Sorensen owed them nothing, Tony 


} 
? 


‘ le nent 
West 721 
la asked Tony Sta about 
Tony told Perna he would let Perna 
oi any future shipments. Perna 
Sorenson, and Tony 


son to meet Verna the 


Monte to meet Perna the next week, som in June, 
1972. Tony again asked Perna in front of Sorensor 
about the $250,000 debt and Perna gave the same negative 
reply. Tony then left, and Perna und Sorenson dro 
together to Brooklyn Enroute, Perna complained to 
Sorenson about all the problems S had caused 


everyone during the past couple years. Sorenson denied 
everything. Sorenson then showed |] a a gold lighter 
which, Sorenson boasted, was presented ta hi by one of 


the Frenchmen as a gift. ‘GX 2: Tr. 1] 


In duly, Perna me 


del Monte. At this meeting Perna asked Tot 


Whether Joe had spoken to him about the planned killing 


of Sorenson and Verzino’s girlfriend. T 
he had talked to his brother, anc 1 vo 


Verzino’s girlfriend. As t Sorenson, 


priately, Si ison presented 
that same evening The 


sured Perna that if Perna 
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would not help Perna kill him but 
in his way. ‘Tr. 180-82 


Perna also asked Tony about any heroin shipments, 
and Tony told him that he had received a shipment Just a 
month before. When Perna complained to Tony about 
being excluded from the shipment, Tony simply told Perna 
that the shipment had been committed to others before 
Perna was released and Perna could handle the next 
heroin shipment, which Tony expected in September or 
October, provided Perna had the outlets to dispose of it. 
Perna assured Tony that he had the requisite organization 
to dispose of any shipment. (Tr. 182-84). 
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In September, 19 Perna made several attempts to 


contact Tony Stassi about the expected heroin shipment. 
Finally, Tony left Perna a message to meet him at the 
Casa del Monte. Before Perna went to the restaurant, 


he sent Condello ahead to sit at the bar to cover Perna’s 


back.** Perna then met with Tony, and this time Tony 
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told Perna that he was about to travel to France to 


resolve some problems with the pending shipment and 
would contact Perna upon his return. After Tony left 
the restaurant, Perna and Condello also left. Perna 
confided to Condello that Tony expected a heroin ship- 
ment soon and Perna would sell a few kilograms to 


Stassi told Perna Bubby |Sorenson] and I ‘always 

yot along all right. We have had our differences but I don't 

really have any problems with Bubby. *** | Hows 

married to Bubby but Bubby is married to me 

fee] you want to do with Bubby, if you have 

with him, that is up to you.” (Tr. 182 
** Condello was first released from At 

When he met first with Perna, Perna told | 

for Tony Stassi to contact him about 

mes’: Perna teld Condello thar the purpos 


at the Casa del Monte was to learn what hac 


shipment. (Tr. 790-92, 810-12 


Perna and 
remained outside 
gaged Sorenson in 
leaving the Dar soon 


Brookly n. 


Sorenson for seve) hour When Sorenso 


show, the three left. (Tr. 191-94, 792-99. 807-09 


Perna joins in partnership with Malizia. 


if73, Sorenson called Perna 


the Evergreen, Sorenson's bar in Brooklyn, 


old Trien Agall accompanied by Condello 


to the Evergreen 


meeting wher 


n Like Pern: 


n following page 


joining 
forts in the same month ¢ 
finally succeeded in making 
Tony at the Casa del Mont na and 
went to the restaurant Upon seeing Malizia, a 
Tony warned him to leave because Tony believed he was 
under heavy surveillance. Malizia left. Perna asked 
Tony about the heroin shipment. Tony related that he 
had reecitly traveled to Mexico for heroin, but he re- 
fused to buy the heroin because the processing techniques 
used in Mexico were inferior to those in Europe.  Al- 


though Perna expressed his willingness to accept Mexican 


heroin, Tony informed Perna that he was about to 
leave for France and would try to negotiate for a heroin 
shipment for Perna and Malizia there. Before leaving 
the restaurant to meet Malizia outside, Tony informed 
Perna that Joe had sent word for them not to kil! Soren- 


son or Verzino’s girlfriend. (Tr. 200-05 


Two weeks later, in March, 1973, Sorenson telephoned 
Perna and told him to meet Tony Stassi at Brione’s 
restaurant in Brooklyn. That night, Perna and Malizia 
drove to Brione’s and met with Tony and Sorenson. Tony 
informed them that he had been to France and the French- 
men were willing to make monthly deliveries of 20 to 
30 kilograms of heroin to Canada. Tony informed Perna 
and Malizia that they would have to smuggle the heroin 
from Canada into New York and that the price per kilo- 
gram would be $19,000 cr $20,000. Perna and Malizia 


“went on the lam” because of his indictment 


narcotics business and one nalf 


hands of Albert Pierro to purchase the 
t 


Subseq tly. Malizia told Perna, he dis 


ney to purchase several heroi 


knowledge, and had 


The 
phoned 

diner in Brooklyn. Malizia was familiar with 
ld 


diner, and he and Perna drove there. Tony 


the 


he had made the arrangement: 


$21.000 $22. 000 pe 


rice 


Malizia were to front the money 
would take it to the Frenchmen in Can 


L« 


the heroin, and deliver it to Perna and Malizia in 


Canada. ‘Tr. 216-19).** 
During the next few months neither Perna no 
from Tony Stassi. Perna and Malizia made ; 


to the kvergreen lo n ' ren li, 
iat he had not heard from Tony either. 
lerna and Malizia made their final effort to cont 


the heroin shipment to Canada in Dee 


1} 


Stassl about 


1973, when they went to Miami, Flori Th 
‘Tr 997, 


successful. 


Verzino's opinior 
lin te Mug Pie 
expressed the view that 7 
of paying ene or two thousand more per kilos 
ork delivery Tr. 1363-64 
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and gotten 
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1973 Verzino was. rele: 
{ Perna and Malizia selling het 
Joe St: 


however, Verzino had agreed with 
ed on following page 


Meanwhile, in September, 197 
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When released on bail, Condello had | 

and Sorenson arranged 

Sorenson's apartment. ‘hile there, Sorenson told Con 
dello that Tony Stassi was then in France arranging for 
another heroin shipment.* Sorenson also informed Con 
dello that Perna was “cut out” of the shipment but 
Condello could purchase a few kilograms from Sorenson 


(Tr. 818-21). 


9. Condello begins to cooperate. 


In October, 1973, Condello surrendered to the Drug 
Enforcement Administration and agreed to cooperate as 
an informant. Together with Special Agent James 
Bradley, Condello met with Sorenson and several times 
with Perna. In mid-November, 1973, Condello and 
Bradley met with Sorenson at the Evergreen. Ccndello 


asked Sorenson whether he had heard from Tony Stassi 


about the heroin shipment. Sorenson replied that Tony 
had gone to Atlanta to visit Joe about it, and Sorenson 
had not heard anything from Tony. (Tr. 823-24, 1099- 
1102). 

On November 27, 1973, Condello and Bradley met with 
Perna at Romolo’s Tavern in Fort Lee, New Jersey. 
Condello asked Perna if he had heard from Sorenson 
about the expected heroin shipment. Perna informed 


that Verzino would wait to hear from Tony Stassi about any 
shipments from France If Tony failed to make 
informed Joe that he intended 
Subsequent to his release, 
telephone, telling him that Tony i 
that Verzino planned to make his own deal 


‘s telephone bill reflected tw 


GX 45 


( miele llo 


ise 


sequent meetings 
”» 


4, and January, 


Tony st 


assl 
in Canada had 
Sorenson had wasted awa) 


1107-16).* 
C. The French Operation. 


The operation of the smuggling cons» 
France, Canada and New York was est 


the testimony of Mastantuono and his fia 
Ouimet.** 


i. Mastantuono agrees to smuggle heroin. 


Their testimony revealed that 


tuono, a bartender at the Che Clairette in Mont 


Canada,*** was called by Jacques Bec, a French 


sario, to fly to Paris. When Mastantuono went 


Bec asked Mastantuono if he would be willin 


‘ 


ape-re rded The recording w: 


portion was played for the jury 


Mastant 7s and Outmet's 
nd of the conspiracy operate 
glimpse of the overal 
sly reviewed in a number 

: supra, Unit 
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Husohion, 489 F2 


no Wa rigin: na 
nigrated to Canada in 1969 


‘lairette as a barman It was 


met Edmund Tailet and 


French heroin smugglers Tr. 2108-10 


with heroin, and 
then have it shipped to Montreal. Bee informed Mas 


tuono that Bee would iis S1000 fee per kilogran 


| bil 
1 


with Mastantuono. Mastantuono agreed to consider the 
proposition. (Tr, 2110-13 


Paris, Mastantuono traveled to 
with Danielle, who was at the Cannes 
promoting her two movies, “Valerie” and “Initiation.” 
From Cannes, Mastantuono traveled to Marseilles, where 
he again met with Bec and accepted Bee's proposition. 
Bec instructed Mastantuono to return to Paris and pur- 


chase a DS-21 Citroen. (Tr. 2114-16, 2687-88 
2. The Citroen is purchased. 


Mastantuono and Danielle left Cannes and drove to 
Paris on May 29. In Paris, Bec met with Mastantuono 
and showed him a Citroen dealer on the Champs-Elysees. 
Bec instructed Mastantuono to purchase a Citroen from 
that dealer and, when notified by Kec, to take the Citroen 
down to Biarritz to be packed with heroin. On May 30, 
Mastantuono, accompanied by Danielle, walked to the 
Citroen dealer and Mastantuono ordered a DS-21 in 
Danielle's name. ‘GX 68; Tr. 2115-20, 2688-91)."* 


rmed Mastantuono that | Wi in need of Mastan- 
*s because his partner Tailet had cheated Bec out 
Bec had ceased working with hin 
Later, Mastantuono learned that Be 
In addition to the $1000. fee per kil 
1ich he was sharing with Mastantuor Bec was receiving 
f the heroin, which he was not sharing with Mastantuonm 


** Mastantuono explained to Bec, who became upset to learn 


at the Citroen had been ordered in Danielle’s name, that, unlike 


e, a movie actress, Mastantuor wa 
r who might be suspected if he 
it from France t 
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After ordering the (...ven, Mastantuono and Danielle 
left Paris for Brussels, where Danielle was then making 
a movie. While Danielle stayed in Brussels, Mastantuono 
returned to Montreal and then later traveled back and 
forth between Montreal, Paris, Marseilles and Brussels. 


(Tr. 2120-23, 2691-92 


In July or August, Danielle was notified that the 
Citroen had arrived in Paris. Mastantuono picked it up 
and drove it to Brussels. A short time later, Bee in- 
structed Mastantuono to drive the Citroen to Paris. Mas- 
tantuono did so, and then returned to Brussels. Thereafter, 
Bec delivered the Citroen to Biarritz for loading. (Tr. 


2123-26, 2693). 


In late August, Mastantuono and Danielle traveled 
to Biarritz to pick up the Citroen. When they arrived, 
Mastantuono met with Bec; Bec told him that the mechanic 


had the car ready. Mastantuono and Danielle drove the 
Citroen non-stop to Paris and delivered it on September 
9, 1970 to Transport Mondieux to be shipped to Montreal. 
They then left Paris and returned to Montreal to await 


the arrival of the Citroen. ‘GX 7 
2693-95). 


2, 13, 74; Tr. 2127-30, 


3. The Citroen arrives in Montreal. 


On September 21, 1970, the Citroen arrived in Mon- 
treal. Mastantuono and Bee sent Danielle to pick the car 
up. Mastantuono then drove the Citroen to Danielle's 
apartment and parked it in her garage. Inside the garage, 
he replaced the French license plates with Canadian 
plates. Bee arrived at Danielle’s apartment, made several 
telephone calls to New York, and then instructed Mas- 
tantuono to take the Citroen to New York City. (GX 75, 
76: Tr. 2130-33, 2696-97). 


4. The Citroen arrives in New York. 


Mastantuono told Daniele to drive the Citroen from 
Montrea! across the Canadian border alone and meet him 
at a diner in Plattsburg, New York. Danielle did so, and 
froin Piattsburg Danielle and Mastantuono drove the 
Citroen to Manhattan, arriving or. September 27. Mas- 
tantuono parked the Citroen at Toots Shor’s garage on 
West 57th Street and then checked himself and Danielle 
into the Abbey Victoria Hotel under Danielle’s name. (GX 
77, 78; Tr. 2133-35, 2697-99). 


Early the next morning, between 4 a.m. and 6 a.m.. 
Mastantuono met with Bec in the hotel lobby. They picked 
up the Citroen, and Bee instructed Mastantuono to drive it 
to 64th Street where they were to “wait for the man 
from Marseilles.” 


They circled the biock several times until Bee spied 


a red Plymouth Charger parked on the street. He in- 
structed Mastantuono to park the Citroen behind it. Bee 
and Mastantuono immediately left the Citroen and met 
with a Frenchman on the street, who Bec introduced as 
Andre Andreani. Andreani told them he was not ready 
yet and took them to wait at a nearby coffee shop. 


A short while later, Andreani returned and told them 
to follow. Outside the coffee shop, Mastantuono saw An- 
dreani meet with Tony Stassi at the corner. At that 
time, Tony Stassi handed Andreani a brown paper bag 
and the two of them entered the Plymouth Charger. An- 
dreani circled the block once, then flashed the headlights 
signaling Mastantuono and Bec to follow. As Mastantuono 
pulled the Citroen in behind the Charger, three cadillacs 
immediately joined them. As they drove out of Man- 
hattan into Westchester, the three Cadillacs each passed 
forward and back of the Citroen. Driving one of the 
Cadillacs was Sorenson. (Tr. 2135-41, 2145-46). 
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Sometime after the procession of cars had departed 
Manhattan, defendant Charles Alaimo, who was driving 


another of the Cadillacs, signaled Mastantuono to exit the 
highway and proceed to the Thruway Diner in Larch- 
mont. At the diner, Andreani told Bec and Mastantuono 
that they had to wait until everything was ready. 


Moments later, Andreani returned to the diner and 
told them: “It is ready. Let’s go!’ Bee and Mastan- 
tuono entered the Citroen and followed Andreani in the 
Charger. After circling around the village of Larchmont, 
Andreani stopped in front of a residence at 23 Holly 
Place and directed Mastantuono to enter the driveway at 
the side of the house. Mastantuono drove down the drive- 
way to the rear of the house and maneuvered the Citroen 
into the garage. (GX 82, 83, 84; Tr. 2141-46). 


5. The Citroen is dismantled. 


Inside the garage, Andreani handed Bec and Mastan- 
tuono a layout of the Citroen and the brown paper bag 
which Andreani had received earlier from Tony Stassi. 
Inside the paper bag were specially-made Citroen tools and 
a chisel to dismantle the Citroen. Bee and Mastantuono 
took the Citroen apart and removed 80 one-half kilogram 
bags from the chassis and beneath the floor boards. An- 
dreani separated the bags into four suitcases, which he 
and Touy Stassi then took to one of the Cadillacs. Soren- 
son opened the trunk of the Cadillac, and they placed the 
four suitcases inside. Bec and Mastantuono left in the 
Citroen and returned to Manhattan, where a few hours 
later Andreani delivered $40,000 to them in Bee’s room 
at the Taft Hotel. (Tr. 2146-52). 


The next day, Mastantuono and Danielle drove the 
Citroen back to Montreal with the $40,000 stashed in the 
spare tire. Back in Montreal, Bee and Mastantuono 
divided the $40,000—$22,000 for Bee and $18,000 for Mas- 
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tartuono.* Danielle later smuggled Bec’s share into 
France. (Tr. 2151-54, 2703). 


6. The purchase of the gold lighters. 


Sometime after the Citroen delivery, Bec asked Mas- 
tantuono to purchase a gold iighter in France as a gift 
for an American customer. Mastantuono purchased two 
identical gold lighters—-one for himself and one for Bec 
to give to the American customer. (GX 2; Tr. 2154-56). 


7. The delivery of ai ~ xer shipment. 


In June, 1971, Mastantuono was unexpectedly sum- 
moned to Paris by Bec.** Bee told Mastantuono that a 
Fiat was stranded in Montreal because the owner had no 
visa to drive it across the border. Bec then introduced 
Mastantuonoe to another Frenchman, Joe Signoli, who 
offered Mastantucno $60,000 to deliver the Fiat. When 
Mastantuono accepted the offer, Signoli took Mastantuono 
to a bar and pointed to a nan Signoli identified as Paul 
Graziani. Mastantuono was told to contact Graziani in 
Montreal. (Tr. 2158-60). 


Mastantuono returned to Montreal, met with Graziani, 
and was introduced to Felix Rosso, who was then driving 
the Fiat. Mastantuono first told them he would try to 
find an identical Fiat but, when that proved unsuccessful, 
Mastantuono asked his friend Jea.. Cardon if he would 
lend Mastantuono his services and his stationwagon for 
$10,000 to deliver a load of heroin. Cardon agreed. Mas- 


*The uneven split resulted from the fact that Mastantuono 
kept the Citroen as a gift for Danielle’ (Tr. 2153). 

** Between September, 1970 and June, 1971, Mastantuono de- 
livered another automobile, a Ford Galaxy, which contained 
heroin. The Galaxy was delivered to a residence in New Jersey 
in February, 1971 for Louis Cirillo. In August, 1971, Mastan- 
tuono also delivered at the same New Jersey residence a Barra- 
cuda containing heroin for Cirillo, See United States v. Cirillo, 
supra. 


tantuon ruaziani ‘osso then took the Fiat to Car- 
don's garage, dismantled it, and removed 80 kilograms of 


heroin. 


While dismantling tl at, Jlastantuono asked who 
had cone “i the h in in th iat and was told that it 
was “the ‘les’ mechanic. The xt , Mastantuono, 
Graziani, Rosso, Jear ardon, Jean Cardon’s wife and 
Danielle repiaced the heroin into Cardon’s stationwagon 


the men sta: hing it inside the door panels and the woman 


sewing it inside the seats. (Tr. 2160-66, 2177-78, 2704-09). 

When the stationwagon was packed and ready, Rosco 
sent Danielle to Miami to deliver a letter to a man named 
Felix. Rosso gave Danielle a photograph of himself as a 
means of identification. Danielle flew to Miami, found 
the man named Felix, a Frenchman, and presented him 
with the letter and photugraph. Felix immediately took 
her to a public telephone booth and had her telephone 
Rosso. Afte- Felix spoke to Rosso, Danielle flew back 

Montreal, :nd Rosso tcld Mastantuono to drive the 
stationwagon to New York City the next day. (Tr. 2178- 


79, 2709-12). 


That night, Mastantuono instructed Cardon to drive 
the stationwagon ahead to New York City and wait at 
the Holiday Inn. On the following day, June 21, 1971, 
Mastantuono and Danielle drove to New York in Mast- 


antuono’s Corvette. About midnight, Rosso and Mastan- 


tuono picked up the ste*° ywagon and Rosso directed 
Mastantuono to a house in New Jersey. At the house, 
Mastantuono saw Tony Stassi who waved them into the 
garage. Inside the garage, Mastantuono saw Sorenson, 
Charles Alaimo, Carmine Consalvo and Albert Pierro.* 
lentified photographs f armine Consalvo 

GX 66, 11 He also identified photographs 

New Jersey, which was the same 

Pierro was arrested a w months later with wins 

bottles concealing pure heroin GX 86-87 See United States 


Vv. Christophe, supra. 
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Re yv and Mastantuono quickly removed the heroin from 
the stationwagon, placed it on the garage floor and re- 
turned to Manhattan. (Tr. 2180-83, 2713-15) 


The following day, Rosso picked up Mastantuono and 
took him to 62nd Street, where Rosso went alone into 
an apartment house. About an hour and a half later, 
Rosso emerged from the apartment house with another 
man, each carrying two suitcases. fosso introduced the 
man to Mastantuono as “the Uncle.’* Rosso gave 
Mastantuono the suitcases and toid him that the suitcases 
contained one million dollars, which they were to take 
back to Montreal. Mastantuono and Rosso placed the 
suitcases in his Corvette, picked up Danielle and Jean 
Cardon, anc left for Montreal with the million dollars. 
En route, Cardon and Mastantuono removed the panels 
from the stationwagon doors and stopped along the way 
at each thruway diner to stuff the money from the suit- 


cases into the doors. They filled the door panels with all 
but $350,000, which they concealed in the rear of Mas- 
tantuono’s Corvette. Cardon then drove the stationwagon 
across the border to Montreal; Mastantuono, Rosso and 
Danielle followed in the Corvette. (Tr. 2183-89, 2715-16). 


Back in Montreal, Mastantuono, Danielle, Rosso, 
Graziani, Cardon and Cardon’s wife gathered at Cardun’s 
apartment and counted the money. They were $100,000 
over. Rosso and Graziani told Mastantuono that the two 
of them intended to keep the $100,000 and asked Mas- 
tantuono to smuggle it into France for them. Mastantuono 
agreed. Later, he recruited Andre Arioli, Arioli’s wife 
and Danielle to carry it to France. (Tr. 2189-91, 2717- 
| Pia 


* Mevetantuono identified a photograph of Frenchman Jean 
Guidicelli « “the Uncle.” (GX 95) 
** Eventually, Joe Signoli forced Rosso and Graziani to give 
ip the $100,000, taking them to Toulon to see “the Uncle” about 
it. (Tr. 2190-94). 
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On October 28, 1971, Mastantuono was arrested in 
Canada and in June, 1972 he was extradited to New 


York. (Tr. 2194-95, 2719-20). 


The Defense Case 


A. Joseph Stassi 


Joseph Stassi testified in his own behalf. He admit- 
ted having been incarcerated at Atlanta as a result of 
his conviction in 1967 for importing 100 pounds of heroin. 
He further admitted that he had previously been con- 
victed of perjury. On cross-examination however, he 
testified he was not guilty of either of the crimes for 
which he had been convicted. He testified that he had 
been framed in the narcotics case; and he testified that 
he had unintentionally perjured himself when he gave 
false answers under oath on the advice of his attorney. 


Joe testified that it was at the Atlanta penitentiary 
that he first met Perna and Verzino. He denied any in- 
volvement with either Perna or Verzino in narcotics; he 
further denied that he had ever had a conversati’ 1 with 
Perna at Atlanta, let alone conversations to n. rder 
Verzino, Verzino’s girlfriend or Sorenson. ‘Tr. 3155-94, 
3201-18). 


Joe also related to the jury that in the summer of 
1973 he went to visit Verzino in the library. When he 
went back in the stacks, Joe testified, he found Verzino 
performing a homosexual act with inmate Harold 
“Sandy” Robbins and walked away, telling Verzino to 
leave him alone. (Tr. 3129-53). 


Joe called six Atlanta inmates who testified about 
the homosexual incident in the library between Verzino 
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and Robbins.* Two of the six witnesses, Harold “Sandy” 
Robbins and Joseph La Caze, testified that Verzino 
threatened “to get” Joe Stassi as a result of that 
incident.** 


Joe Stassi called nine Atlanta inmates who testified 
that, while Perna ard Verzino were incarcerated with 
them in Atlanta, they were approached by either Verzino 
or Perna, or both, and asked to assist them in importing 
heroin on the outside. The witnesses testified that Joe 
Siassi’s name was never mentioned to them in any con- 
versation by either Perna or Verzino. ' 


eee 


* Those witnesses whe testified about the homosexual incident 
were Thomas Callahan (Tr. 3049-53), Lester Borman (Tr. 3057- 
¢4). Allen Anderson (Tr. 3064-74), Joseph Leroy Newman CTr. 
3075-80), Harold “Sandy” Robbins (Tr. 3081-90) and Joseph La 
Caze. (Tr. 3102-07). Defense counsel spared the jury none of 
the offensive details. (Tr. 3083, 3278). 

** Yhe upshot of all this testimony was to supply a personal 
motive for Verzino to frame Joe Stassi, clearly necessary to re- 
fute the Government’s proof which established that Verzin 
worshipped Joe Stassi. One of Verzino’s letters to his girlfriend 
Susan, written on September 15, 1969, expressed the following 
sentiments about Joe Stassi: “{H]e is like an -'der brother to me 
and commands all my respect because he is a man in the truest 
sense of the word, I’ve met none better.” (GX 21 Moreover, 
the Government proved at trial that Verzino had originally told 
the Government when he began cooperating in August, 1974 that 
Joe Stassi was not involved in the smuggling operation out of 
Atlanta and maintained that story until March, 1975, when he 
was informed of Joe Stassi’s plan with Perna in 1972 to murder 
nim and his girlfriend Susan. (Tr. 1583-84, 1848-53). 

*** Those witnesses who testified to conversations with Perna 
and Verzino, about importing heroin were Joseph La Caze (Tr. 
3218-20), Norman Rothman (Tr. 3227-42), Charles Parris (Tr. 
5953-87), Artis Jackson (Tr. 3268-71), Emmett Bishop (Tr. 
3272-85), Raymond Mangiapano (Tr. 3323-81), Frederick Ray 

[Footnote continued on fe lowing page) 
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Joe Stassi called three inmates of the Federal House 
of Detention at West Street who testified that they were 
incarcerated there with Perna in the summer of 1974. 
They uniformly testified that Perna told them that the 
Government was pressuring him to frame Joe Stassi.* 


Joe Stassi also called former Atlanta inmates 
Thomas Kapotas and Daniel Grillo to testify in his be- 
half. Kapotas denied ever having heard Joe Stassi, 
Verzino or Perna discussing narcotics in Atlanta; he 
denied ever having received money from Perna, Verzino 
or Joe Stassi; and he denied having talked with Joe 
Stassi about killing Verzino with strychnine. (Tr. 3376- 
93). Grillo likewise denied ever having heard Joe Stassi, 
Verzino and Perna discussing narcotics in Atlanta or 
Kapotas and Joe Stassi discussing murdering Verzino 
with strychnine.** 


B. Tony Stassi 


Tony Stassi did not testify in his own behalf but called 
three witnesses. 


Carlo Bonniello testified that he owned a home at 19 
Holly Place in Larchmont, New York, with a two-car 
garage located in the rear. Bonniello testified that he 
Williams (Tr. 3368-75), Gary Bowdach (Tr. 3360-63), and Jean 
Orsini (Tr. 3525-29). Their testimony also directly contradicted 
the testimony of Perna and Verzino on cross-examination deny- 
ing narcotics conversations with these inmates. 

* The three witnesses were John Raymond Malone (Tr. 3244- 
52), Nelson Garcia (Tr. 3334-39) and Albert Howard Barber 
(Tr. 3395-8412). 

** Kapotas’ and Grillo’s testimony squarely contradicted the 
testimony of Perna, Verzino an.. Condello that Kapotas, and to a 
lesser extent Grillo, were apprised of the smuggling operation 
and the murder plans, and that Kapotas had received almost 
$10,000 from Perna and Verzino out of their profits. (Tr. 474- 
76, 782-86 13862, 1668-69 
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never lent the use of his garage to anyone in September 
1970. (Tr. 3228-45). 


Josevh Mirabella testified that he owned the home at 
23 Holly Place in Larchmont, New York, with a two-car 
garage located in the rear. Mirabella identified GX 82 
as a photograph of his house. He testified that he had 
never lent his garage in September, 1970 for others to 
park a Citroen. Mirabella did testify that several years 
ago he had met Tony Stassi on two occasions through a 
former neighbor, Salvatore Autera. (Tr. 3445-57). 


On cross-examination, Mirabella denied knowing Tony 
Stassi’s girl friend Carol Hoover, but was unable to explain 
the presence of two toll calls in June, 1973 from his tele- 
phone to Carol Hoover’s residence in Miami.* (GX 52, 53; 
Tr. 3465-69). Mirabella was likewise unable to explain the 
presence of two toll calls from his telephone to Tony 
Stassi’s Hollywood, Florida residence in January, 1975. 
(Tr. 3475-77).** Also on cross-examination, Mirabella 
testified that in September, 1970, Mirabella left his home 
for work about 8:30; his three children left for school 
about the same time; and his wife was left home alone 
for the day. 


Salvatore Autera followed Mirabella and testified that 
Tony Stassi, who he referred to as “Uncle Tony”, was one 


* Mirabella suggested that Autera might have made the 
telephone calls from Mirabella’s telephone if Autera had moved 
to Miami by then. However, Autera, who testified later, related 
that he had moved to Florida at the end of July, 1973. (Tr. 
3491 

** Mirabella again suggested that Autera might have made 
both the January, 1975 telephone calls, using Mirabhella’s tele- 
phone When further cross-examined about the fact that this 
suggestion contradicted his earlier testimony that Autera 
had visited him in May, 1974 and in March, 1975, but not in 
December, 1974 or January, 1975, Mirabella testified that Autera 
made many other trips to New York, which Mirabella thought 
he had already testified about earlier. (Tr. 3477). 


31 


of his pharmacy customers when Autera owned the Bell 
Pharmacy on West 72nd Street in Manhattan.* Au- 
tera testified that he frequently made telephone calls to 
Tony Stassi and Carol Hoover from Joseph Mirabella’s 
telephone. (Tr. 3489-3507 | 


C. William Sorenson. 


Sorenson did not testify or offer any evidence in his 
behalf. 


Of particular interest here } the fact that Joe Stassi told 

ino in October, 1970 that Tony Stassi had borrowed approxi 
mi $60-70,000 from a “druggist friend” to finance the first 
heroin shipment. (Tr. 1350). 

**On cross-examination, Autera initially testified he had 
isited Mirabella’s house in Larchmont in December, 1974 and 
February, 1975; he could not recall visiting in January, 1975, 
thus leaving Mirabella’s explanation of the January 1975 toll 
alls to Tony Stassi in obvious doubt. Tr. 3515-19 When 
later shown Mirabella’s toll records reflecting the January, 1975 
calls to Tony Stassi in Florida, Autera corrected his testimony 
stating that he might have visited Mirabella in January, 1975 
and made the telephone calls to Tony Stassi However, when 
asked if he recalled making both telephone calls, each a day apart, 

‘tera retreated testifying he could not remember making the 
telephone calls. (Tr. 3522-24 


ARGUMENT 
POINT | 


The Prosecution Cannot Be Charged With Re- 
sponsibility For Otvos’ Parole And Deportation, 
And, In Any Event, His Unavailability At Trial Did 
Not Deprive Appellants Of A Crucial Defense 
Witness. 


Joseph and Anthony Stassi bid this Court to set aside 
their convictions and enter judgments of acquittal based 
on their claim that Judge Knapp erred in finding that the 
grossly negligent conduct of the Board of Parole in parol- 
ing Otvos for deportation was not attributable to the 
prosecution and did not deprive them of a crucial defense 
witness. On the contrary, Judge Knapp’s findings, fully 
supported by the record below, were error free. 


A. The Hearing. 


On Apri! 17, 1975, Indictment 75 Cr. 395 was filed 
charging the Stassi brothers, Otvos, Sorenson and Guidi- 
celli with the narcotics violations on which the Stassis and 
Sorenson were eventually tried. On the same date, the 
Government filed writs of habeas corpus ad prosequendum 
for Joe Stassi, Otvos and Sorenson to have them appear 
for arraignment. Sorenson appeared on April 21, 1975; 
and Joe Stassi appeared on April 24, 1975. Otvos never 
appeared. The Government informed the trial court that 
it had discovered that Otvos had been paroled and de- 
ported on March 2, 1975. 


Upon learning that their co-defendant Otvos had 
been deported and would be unavailable for trial, the 
Stassis quickly seized the opportunity to move to dismiss 
the indictment, alleging that the Government had inten- 


tionally paroled and deported Otvos to deprive them of 
exculpatory testimony. After hearing argument on the 
motion on September 19, 1975, Judge Knapp ordered a 
hearing, which was held on October 14, 1975. 


At the hearing the Government called four witnesses: 
J. Wayne Allgood, Administrative Hearing Examiner for 
the Southeast Regional Office of the United States Board 
of Parole: and James Bradl ;, Carlo Boccia and An- 
thony Mangiaracina, Special Agents in the Newark, New 
Jovsey office of the Drug Enforcement Administration. 


The Heoring Testimony. 


Allgood testified that Otvos was vri‘inally ineligible 
for parole as a prisoner sentence. under the Harrison 
Act.* His mandatory release date was June 23, 1976. 
GX 1A).** However, as a result of a change in the law 
in 1974, making Harrison Act offenders eligible for parole, 
the Board of Parole scheduled parole hearings in Decem- 
ber, 1974 and January, 1975 for Harrison Act prisoners, 
including Otvos. (Tr. 46-48).*** 


Preparatory to Otvos’ parole hearing, or December 2, 
1974, the Board requested the Intelligence Division of the 
Department of Justice to supply it with information con- 
cerning Otvos’ possible involvement with organized crime. 
(GX 1B; Tr. 49-50). When the request went unanswered 


Title 21, United States Co Sections 173 et seq. (now 
repealed 

*A number of exhibits were offered at the hearing and 
sequentially marked in evidence Reference to them should not 
be confused with similarly numbered trial exhibits 

The change in th ‘ making Harrison Act prisoners 
eligible for parole ted from a 1974 amendment. Pub. L. 
93-481, 88 Stat. 1455 174 > that change, Otvos became 
eligible for parole after having served a third of his sentence, 
on September 28, i971. (Tr. 51 
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for more than a month, the Board held a parole hearing 
on January 21, 1975 and made a tentative decision either 
to refer the matter to the Board of Parole in Washington 
for its decision or to parole Otvos for deportation on 
March 3, 1975. «GX 1C; Tr. 51-52). One week later, on 
January 28, 1975, Allgood and Southeast Regional Direc- 
tor Thomas R. Hosclaw * reviewed the tentative decision 
and decided to parole Otvos for deportation on March 3. 
(GX 1E; Tr. 53-54). A notice of the parole decision 
was immediately sent out on January 30, 1975 to Otvos ** 
(Tr. 57-58). 


The next day, a one-page memorandum addressed to 

Mr. Hosclaw was received from the Justice Department 

responding to the Board’s December 2, 1974 request for 

é Otvos’ organized crime contacts. (Tr. 55-56). The per- 


i tinent paragraph stated: 


“We have received information that Mr. Otvos 
has been advised of the possibility of being indicted 
for narcotics violations committed by him and 
others while presently incarcerated at Atlanta 
Penitentiary.” (GX 1D). 


This memorandum was routed directly to Mr. Hosclaw 
and then filed. No one else in the office, including All- 
good, recalled seeing the memorandum. ‘Tr. 69-71).*** 


Mr. Hosclaw died in September, 1975 

Allgood testified that, in addition to informing Otvos, 
notice of the Board’s parole decision was sent to the United 
States District Court in the Eastern District of New York, 
where Otvos had been sentenced, and the Atlanta Penitentiary, 
where Otvos was incarcerated. In accordance with its pro- 
cedures, notice was not sent to other agencies of the Department 
of Justice, including the United States Attorney’s Office in the 
Southern District of New York or the Drug Enforcement Ad- 
ministration. (Tr. 57-59, 66 

* Allgood testified that, because the memorandum arrived 
after, rather than befcre, the parole decision had been made 
and notice sent to Otvos, it appeared to him that Mr. Hosclaw 
nrely read and filed it. No action was taken. (Tr. 59, 69-71). 


Special Agent rad] y testi! that on November cf 


1974 he had opened : nv ivation of Otvos. (Tr. 113) 


Bradley testified thi uring the first week of December, 
1974, in conjunct ith the Newark Organized Crime 
brought on a writ to Newark 

licit Otvos’ cooperation. * 

narcotics activities 

; sed to cooperate, eX- 

aining that he was rible for parole in May, 1975 
_ 93-96).** After interviewing Otvos, Bradley 

spoke with an Intelligence Analyst in the Eastern Dis- 
trict Strike Force who was investigating Otvos’ organized 
crime connections for submission to the Parole Board. 
She confirmed to Brauley that Otvos’ parole eligibility 
date was in May, 1975. ‘Tr. 109-10). Bradley did not 
contact the Parole Board or the In and Na- 
turalization Service and did not learn of Otvos’ parole 
and deportation until late April, 1975. (Tr. 98-99, 112- 


14). 


Special Agents Boccia and Mangiaracina testi‘ied 
that they had also interviewed Otvos in Newark in De- 
cember, 1974 and that Otvos also had told them that he 
was not to be paroled until May, 1975, (Tr. 185-52, 


155-63). 


Joe Stussi testified that he had been brought from 


Atlanta to Newark in July and November of 1974 and 


the same time as Otvos from 
Atlanta to Newark the Strib orce Stas: ad previously 


een brought t a ‘ vith inmate homa Kapotas, in 


July, 1973. On each i to the agents any 


involvement ll narcotics an iKeWls us » cooperate 
103-05 

*A letter written by Otv n February 9, 1975 to the 
Immigration and Naturalization i¢ vealed that prior to 
that date, Ot believed that he was n to be paroled until 
Mia it ar \\ rprised by tt hot of the Board's 


decision to parole him earlier, March, 1975 Tr. 1538-55). 


questioned by the agents about his involvement in nar- 
cotics, an involvement which he denied. (Tr. 179-81). 
Stassi testified that Otvos was brought to Newark at the 
same time in November, 1974 and Otvos later told him 
that he had been questioned by the agents about Joe and 
Tony and had told the agents there was no conspiracy in- 
volving them. (Tr. 182). 


2. Judge Knapp’s Findings. 


At the conclusion of the hearing, Judge Knapp denied 
the Stassis’ motions to dismiss, finding first that the 
United States Attorney’s office and the Drug Enforce- 
ment Administration agents were not negligent in relying 
upon their rmation that Otvos was ineligible for 
parole before May, 1975. Secondly, Judge Knapp found 
that, although the Pa joard was grossly negligent in 
paroling Otvos for deportation after receiving notice of 
the possibility of his indictment, neither the United States 
Attorney's office nor the Drug Enforcement agents had 
any knowledge of the Parole Board’s action and could not 
be charged with the Board’s negligence. Thirdly, the 
Judge found that the claim that Otvos’ testimony would 
have been of value to the defense was “unpersuasive.” 
(Tr. 168-74, 194-95). 


The Stassis challenge all three of Judge Knapp’s find- 


ings. 


B. Judge Knapp‘s Findings Were Correct. 


The Prosecution Was Not Negligent. 


First, the Stassis claim that, contrary to Judge 
Knapp’s finding that the United States Attorney’s Office 
and the Drug Enforcement Administration agents were 
not negligent, the prosecution “was obligated to take 


tvos’ presence for trial, since they 


parole was pending.” (A. Stassi 


| lear, lat th \s nt United States 
Attorney in chai f the grand jury 


De cenit 


investigation from 


ee ; , 
975 had no knowledge 


] 
A 
Whatsvoevs f Otvos’ | lt 


+ 


| clear tha 
while the ug Enforcement Administration agents had 
knowledge that Otvos might be paroled, their information 
Was that the event would occur at the earliest in May, not 
March, 1975.** 


Nor can it fairly be argued that the agents should not 
have relied on the information they had received concern- 
ing the May parole date. For not only had the agents 
received the information of the May parole date from 
Otvos, who was obviously in an excellent position to 


in his brief by 
mislead Judge 
f Assistant United 
was in charge of the 
investigation until h 13, 1975, wherein Mr. 
verred that h F not targeted Otvos as a de- 
: is frivolous 

have focused his 
However, it will 
hardly come as : rp : irt that Mr. Bradley did 
t immediately ivey all of hi veloping thoughts about the 
investigation tft an J ant i States Attorney whose 
responsib rle case 
In thi: reyal is of re an passing interest to 
note that ‘ iently avoid the 
os’ parole eligibility 
Suggest any reason 
tier is negilgent 
low, their silence is 

inderstandable 


9 
Pa! 


know,* but they had confirmed the May date with the In- 
telligence Analyst in the Eastern District of New York 
who was then investigating Otvos’ organ | me con 


tacts to report t he Parole Board. 


That is not to s iV, aS tne Sta i's uous! ru 
that the Drug Enforcement Administration agents could 
not have taken additional ste ps, such as “lodging a War- 
rant... or making . telephone call to the 
Board to verily the ate tvos’ scheduled release 
from the Atlanta Penitentiary.” ‘A. Stassi Br., at 44). 
Obviously, had the agents even suspected that Otvos might 
be paroled before May, they would have taken those 
as Judge Knapp acknowledged below. (Tr. 170 
as this Court had recent occasion to n ] 


FOT I 


Nei 
U.S.L.W. 3625 


a Simiuar 


‘ jor 1 
f 2d 23% Zd Cin 


Government 


t, conduct a ae probe 


which would 


trial testimony: 


“We do rot employ the omniscience of a Monday 
morning quarterback as the standard for deter- 
mining what investigation should have been made 
by the government.” Id, at 244. 

As in Stofsky, moreover, it is perfectly clear that the 
agents’ interest in Otvos cannot be characterized as one 
adverse to preserving his availability for trial. Quite 
the contrary is true. They were vitally interested in as- 
suring that Otvos, a target ol their investigation, was 


1974, that his parol 


was in May, 7 ince, i isly pointed out, he stated 

in his February 9, 1975 letter t } Immigration and Naturali 

zation Service that, although he was originally due for parole 

in May, 1975, he had very recently received notice that the 

Parole Board had gianted him parole, effective March 3. 
3 ) 


) Wadi CAl ih} 


was in error when he found that nel 


Judge Knapp 


J States Att 


i 


the agents 


yf negligence. 
an 


2. The Parole Board’s Negligence Cannot Be 
Attributed To The Prosecution. 


The Stassis also challenge the second of Judge Knapp’s 
findings that the Parole Board's negligence cannot be 
ibuted to the prosecution claiming thi the Justice 


the Parole Board that 


attr 


Department's communication 
Otvos might be indicted “established a sufficient nexus be- 
Board to justify an 


Lo 


tween the Prosecution and 
f negligence to the Prosecution.” (A. Stassi 

This claim is meritiess 

challenge the practical logic of 

this Court’s decision in United States v. Quinn, 445 F.2d 

940, 944 (2d Cir.), oy ed, 

he prosecution cannot be held to have const 


that tne | 
| Po f independent “4 ' eC athar ¢ , 
knowledge Of independent acti her federai 


+} aal 


aaa 
cies Rather, ney 

» ’ +; : 
the Parole Board's action was 


Naturalizat 


StLaSsis do not 


104 U.S. 850 


that 


f the Immigration and 
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were attributed to the prosecution in United Stat 
Mendez-Rodriquez, 450 F.2d 1 (9th Cir. 1971 
l’nited States Vv. Tsutagawa, 500 F.2d 420 (9th Ci 
1974). Their reliance upon both cases is entirely mis- 


placed. 
| 


In the first place, unlike the situation presented here, 
in Mendez-Rodriquez as well as in Tsutagawa the United 
States Attorney's office knew of the Immigration and 
Naturalization Service’s deportation of selected illegal 
alien-witnesses. In Tsutagawa it was shown that the 
United States Attorney’s office instructed the Border 
Patrol agents to return the illegal alien-witnesses to 
Mexico; and in Mendez-Rodriguez it was shown that the 
established policy of the Immigration and Naturalization 
Service, obviously known to the United States Attorney's 


office, was to detain selected illegal aliens as wilnesses 
und to interview and return all others to Mexico.” Judge 
Knapp found below that the United States Attorney's 


office had no knowledge of the Parole Board’s decision 
to parole Otvos for deportation, and Stassi points to 
nothing at all to indicate that this finding was erroneous. 


Also, in Tsutagawa and Mendez-Rodriguez, the Immi 
gration and Naturalization Service was acting in its 
capacity as an investigative arm of the United ‘states At- 
torney’s office in prosecuting violations of the Immigra- 
tion laws. Although that particular kind of relationship 

absent in the instant case—between the prosecution and 
a Drug Enforcement Administration agent was held by 
this Court in United States v. Morell, 524 F.2d 550 (2d 
Cir. 1975) to warrant attributing the agent’s knowledge 
of a confidential informant file to the prosecutor, who 


* Tony Stassi’s suggestion that the Mendez-Rodriguez opinion 
not clearly reveal that the United States Attorney’s office 
had knowledge of the policy of the Immigration and Naturaliza 
tion Service naively overlooks the fact tht it is the United 
States Attorney's Office that prosecutes Immigretion law violations 
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had no actual knowledge of the file,* significant here is 
Judge Moore’s express limitation on Morell’s holdine 


“While the prosecutor cannot be charged with the 
failure to produce information in the possession of 
any goverime nt official, in this case it seems fair 
to view McElroy as an arm of the prosecutor,” 
524 F.2d at 555 ‘emphasis added). 


Chief Judge Friendly’s observations in his concurring 
opinion in L/nited States Vv. Morcll, supra, are equally in- 


structive on the issue prese™- 1 lLere: 


“While Giglio v. United States, 405 U.S. 150, 154 
(1972), should not be pressed to extremes, such 
as imputing to an Assistant United States Attor- 
ney in Brooklyn knowledge of papers in he files 
of another in San Francisco, see United States v. 
Sperling, 506 F.2d 33238, 1333 (2d Cir. 1974), 
cert. denied 420 U.S. 692 (1975), Agent McElroy, 
who had possession of the confidential file on Val- 
dez, was an important part of the presecution 


team.” 524 F.2d at 557. ; 

The “intimate relationship” that was shown to exist 
between the prosecutor and the drug agent in Morell, 
which justified attributing the agent’s knowledge to the 
prosecutor, has no parallel in the present case. In fact, 
the prosecution here had no contact at all with the Parole 
Board; and, likewise, the Parole Board had no contact 
with the prosecution. Tony Stassi’s allegation that the 
Justice Department’s memorandum to the Parole Board 
supplied the “nexus” is absurd. That communication 


*In Morell, the agent was charged with the supervision of 
the informant-witness, the agent actively participated in the 
criminal investigation which preceded the trial; and he sat at 
the prosecution table throughout the trial. In short, he was 
“intimately involved in the prosecution.” 524 F.2d at 555. 


42 


was between the Justice Department, not the United 
States Attorney's office, and the Parole Board. There 
was no reciprocal communication from the Parole Board 
advising the United States Attorney’s office, or the Jus- 
tice Department for that matter, of the Board’s decision 
to parcle Otvos for deportation. Plainly this one isolated, 
indirect communication cannot be construed to convert 
the Parole Board into an arm of the prosecution and, 
‘nereby, have charged to the prosecution in this case, or 
any case, the negligence of one of the Federal Govern- 
ment’s “thousands of employees in the fifty states of the 
Union.” United States Vv. Quinn, supra, 445 F.2d at 
944.* In fact, this Court has consistently refused to at- 
tribute to the prosecution independent acts of employees 
outside its immediate control and unknown to it. See 
United States ex rel. DiGiangieno v. Regan, 528 F.2d 
1262 (2d Cir. 1975); United States v. Sperling, 506 
F.2d 1323, 1333 (2d Cir. 1974), cert. denied, 420 U.S. 
962 (1975): United States v. Mosca, 475 F.2d 1052, 
1059 (2d Cir. 1972), cert. denied, 412 U.S. 948 (1973). 


Furthermore, even indulging in he unsupported as- 
sumption that the Parole Board was intimately connected 
with the prosecution, it still would not follow under the 
circumstances established below that the prosecution was 
accountable for the Board’s negligence. The Court re- 
manded in Morrell to have the trial court conduct a hear- 
ing to determine whether, aside from his intimacy with 
the prosecution, the agent was aware of the particular 
defense request for the kind of matters which were cen- 
tained in the undisclosed confidential informant file. 
Here, although the Parole Board had ample cause to ap- 


* Manifestly, the rationale underlying such decisions as 
United States v. Morell, supra, and Giglio v. United States, supra, 
is inappropriate here. It would not only be unreasonable, but it 
would be completely unrealistic to suggest that the Government 
establish procedures and regulations to assure that communica- 
tions of the sort involved iu this case be furnished to every 
potentially interested or affected Federal agency and employee. 
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preciate that Otvos’ parole and deportation might well 
end the likelihood of any prosecution of him, it Is highly 
unlikely that the Board could appreciate that Otvos’ un- 
availability for prosecution might somehow prejudice 
others. In fact, Judge Knapp found nothing to indicate 
that the Parole Board entertained thoughts of protecting 
the interests of others in its request to the Justice De- 
partment concerning Otvos. (Tr. 194). That being so, 
the alleged prejudice to the Stassis caused by Otvos’ de- 
portation was not within the forseeable scope of the 
Board’s action in paroling Otvos for deportation.* 


3. Otvos Would Not Have Aided The Defense. 


The Stassis’ final challenge is to Judge Knapp’s find- 
ing at the hearing, which he confirmed afte. trial in deny- 
ing the Stassis’ post-trial motions, that Gtvos would not 
have been a valuable defense witness.** Naturally, the 
Stassis contend that they were irreparably prejudiced be- 
cause Otvos’ testimony “could have refuted” the testimony 
of Perna and Verzino that Otvos was the “French connec- 
tion.” (A. Stassi Br. at 52). This contention, which 
rests entirely upon speculation, is without merit. 


In the first place, Otvos was a defendant, not an 

ordinary witness. As such, the Stassis would have had 

; no reasonable expectation of being able to secure Otvos’ 
testimony, since he had every right to assert his Fifth 


ichbidiahicsenitibiage 
*In reaching his decision below denying the Stassis’ motions, 
Judge Knapp simply assumed that the defendants could claim 


the benefits of the Board’s negligence. (Tr. 194). In doing so, 
9? he did not have before him this Court's opinion in Morell. 


* Denying Stassis’ post-trial motions, Judge Knapp stated: 
“I am satisfied that if Mr. Otves had been here, it would have 
gone worse with your client [Joe Stassi] rather than better 
(Tr. 4077 
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Amendment privilege.” See United States v. Wyler, 487 
F.2d 170, 174 (2d Cir. 1973). Indeed, the likelihood that 
Otvos—a convicted French heroin dealer—would have 
taken the stand in a joint trial is particularly remote. 


Nor can it be argued that the Stassis would have had 
an absolute right to a severance in order to assist them 
in obtaining Otvos’ alleged testimony. The decision 
whether to grant or deny a severance is committed to 
the sound discretion of the trial court, see Opper Vv. 
United States, 248 U.S. 84, 95 (1954); United States v. 
Projansky, 465 F.2d 123, 1388 (2d Cir.), cert. denied, 
409 U.S. 1006 (1972); United States v. Mazzochi, 424 
F.2d 49, 52 (2d Cir. 1970), and an exercise of this 
discretion will not be reversed except upon a clear show- 
ing that the denial was an abuse of discretion. See 
United States v. Jenkins, 496 F.2d 57, 67-68 (2d Cir. 
1974), cert. denied, 420 U.S. 925 (1975). Employing the 
four criteria recently enunciated by this Court in 
United States v. Finkelstein, 526 F.2d 517, 523-24 (2d 
Cir. 1975!, as appropriate in determining the necessity 
for granting a severance, it is beyond question that 
Judge Knapp properly could have refused a severance. 


First, it is “unrealistic” for the Stassis simply to 
presume that Otvos would have waived his Fifth Amend- 
ment privilege and testified for them even at a trial in 
which he was not a defendant. Even affording the Stassis 
a large measure of speculation in this regard, necessitated 
by Otvos’ deportation before the indictment, there is 
still absolutely nothing in the record to indicate that he 
would have been willing to waive his privilege and 


*This fact by itself—-that Otvos was a defendant—provides 
still another basis for distinguishing the Ninth Circuit’s holdings 
in Mendez-Rodriquez and Tsutagawa insofar as those decisions 
relieve defendants of showing that deported illegal alien-witnesses 
possessed exculpatory testimony. 
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subject himself to a searching cross-examinati 


might have been used against him in a later 


Moreover, since Otvos denied his guilt and refused 


cooperate with the agents in November, 1974, it is 
likely that he would have given up or lost his Fi 
Amendment privilege hy entering a plea of guilty 
that Stassis could have compelled him to testify. S 
United States Vv. Finkelstein, supra, 526 F.2d at 524; 
Gorin V. United States, 313 F.2d 641, 645-46 (1st Cir.), 
cert. denied, 374 U.S. sz i963+. Indeed, a plea of 
guilty to the instant charges would have undermined 
substantially, to say che least, any use which Otvos 
would have been to the Stassis. 


In addition, the Stassis’ reliance upon the fact that 
Otvos denied his guilt to the agents in November, 1974, 
as conclusive proof that Otvos’ testimony would have been 
exculpatory, is simply frivolous. Aside from the statis- 
tical reality that many guilty defendants maintain their 
innocence up to the time of their guilty pleas or con- 
victions by jury verdict, Otvos, who was about to be 
paroled after spending eight years in prison on drug 
charges, had many motivations not to involve himself 
voluntarily in this matter. In short, Otvos’ denial of 
guilt is clearly undeserving of the value which may be 
attached to a defendant’s confession which exculpates 
someone else. See Byrd v. Wainwright, 428 F.2d 1017, 
1021 (5th Cir. 1970). As Judge Knapp colorfully char- 
acterized the insignificance of Otvos’ statements: 


“It was suggested by the .gents that he [Otvos! 
was guilty of a conspiracy and he said no. That 
is hardly a man bites dog kind of news. A sus- 
pect denies implication.” (Tr. 166).* 


* Indeed, Joe Stassi protested his innocence to the agents 
in July and December of 1974, to the trial court at his arraign- 
ment and throughout the trial below. Tony Stassi and Sorenson 
did likewise. 
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Finally, in evaluating the likelihood that vos might 
have been called as a witness by either Stassi, it is not 
worthy that neither the Stassis, nor Sorenson, nor de- 
fendant Alaimo requested severances in order to cali one 
another as witnesses. Why Otvos might have acted in 


an entirely different manner than they, or why they 
would have treated Otvos in a different manner, is no- 


where explained in the Stassis’ arguments. 


Second, even assuming Otvos had been available and 
willing to testify belo», and further assuming that his 
testimony would have exculpated the Stassis, his testi- 
mony simply would have been cumulative to Joe 
Stassi’s own exculpatory testimony and the exculpatory 
testimony of his two principal defense witnesses, Thomas 
Kapotas and Daniel Grillo. Joe Stassi testified that, 
contrary to the testimony of Perna, Verzino and Con- 
dello, he never talked to Perna, Verzino, Condello. Kapo- 
tas or Grillo about smuggling heroin or murdering Ver 
zino, Verzino’s girlfriend and Sorenson. Kapotas and 
Grillo both corroborated Joe Stassi’s testimony in each 
vital respect. Thus, Otvos woul? have been the fourth 
witness to attempt to refute the testimony of the Gov- 
cernment’s witnesses, not the ‘‘only witness” as the Stassis 
allege. (A. Stassi Br. at 52). 


Third, a severance of Otvos’ trial could properly 
have been refused as imposing an undue burden on 
judicial economy. The trial below lasted six weeks. 
A severance of Otvos’ trial would have burdened the 
trial court with the kind of duplication of proof that this 
Court acknowledged in United States v. Finkelstein. 
supra, 526 F.2d at 524, was due “serious consideration.” 
That Judge Knapp was intent on avoiding duplicitous 
trials of this case is evidenced by his denial of the 
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several severance motions made below by Joe and Tony 
Stassi and Alaimo.* 


Fourth, Otvos’ testimony would have been severely 
damaged by such impeaching evidence as his posture as 
a defendant with the concomitant “deep interest” 
defendant has to testify falsely, and his previous con 
Viction in 1967 for importing 5 kilograms of pure heroin 
from France into the United States.** 


Accordingly, the Stassis would not be entitled to a 
reversal of their convictions had Judge Knapp deprived 
them of Otvos’ testimony by refusing a severance. The 
same reasons that would support a finding that denying 
a severance would not have unfairly prejudiced the 
Stassis should apply here to support a finding that Otvos’ 
unavailability did not unfairly prejudice the Stassis. 


Chere are still further reasons for concluding that the 
Stassis were not deprived of due process. The Supreme 
Court’s recent decision in United States v. Agurs, 44 
U.S.L.W. 5013 ‘June 24, 1976), makes clear that the 
Government’s suppression of “exculpatory” evidence re- 
sults in a deprivation of due process only when the “omit- 
ted evidence creates a reasonable doubt that did not other- 
wise exist... .” 44 U.S.L.W. at 5017. Here, Judge 
Knapp’s denial of the Stassis’ post-trial motions to set 
aside their convictions, which encompassed a finding that 


* Severance motions were made by the Stassis and Alaim 
throughout the pre-trial and trial proceedings Significantly, 
Judge Knapp denied Alaimo’s severance motion despite his 
recognition that a separate trial of Alaimo would require the 
Gi nment only to prove the French end of the case, which 
consumed less than one-third of the trial time expended below 

It cannot seric \ ) disputed that Otvos’ testimony 
would have been subjected to far more impeachment than was 


the testimony of Kapotas and Grillo, who were not named as 


defendants, and, a: sult, would have been less valuable. 
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Otvos’ unavailability did not deprive them of fair tria 
surely carried with it an implicit finding that Judge 
Knapp remained convinced of appellants’ guilt despite 
whatever “suppression” might have been occasioned by 


the actions of the Government.* 


nit there ] n reas 
have had the slightest 1 
analysis, the strength of the overnment’s proof was 
the Government's ability to show the ry through 
ent statements that its principal : my witnesses 
vernment independent} ach o about the 
they 
y. Otvos’ 
k vidence to 
that strength 
Recognizing 
proposition that vos’ testin 
ernment’s proof, Tony Stassi contends 
limit itself to assessing Otvos’ 


should assess his value as someone with information which couk 


have benefited appellants in preparing a defense A. Stassi Br., 


pp. 51-52 It is clear at the outset, however, that this 

the kind of case where the alleged governmental misconduct war- 
of Otvos inavallability excep as it 1s 

affected the verdict ompare Grant Vv. Allredge, 

5 (2d Cir. 1974 rj United States V. Kahn, 

2d 272, 287 d Cit ert. d d, 411 U.S. 982 (1973 
articulate what 

possible kinds of information Otvos might have had which, 
through pre-trial preparation, would have provided the requisite 
evidence to satisfy the test laid down 1 these cases, despite the 
fact that Joe Stassi admitted talking with Otvos in December, 
1974 with full knowledge that both were being interrogated by 
the Drug Enforcement Administration agents in Newark about 
a narcotics conspiracy in Atlanta involving them Tr. 181-89 
Furthermore Otvos’ confinement at the Atlant: penitentiary 
from 1967 until March, 1973, affords little r to even speculate 
that he was in any better position than Joe § find witnesses 


other evidence in the penitentiary to try to refute the testi- 
mony of Perna, Verzino and Condello 
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Tony Stassi Was Not Deprived Of His Fifth And 
Sixth Amendment Rights To Due Process And A 
Speedy Trial As A Result Of Otvos’ Deportation 
Between The Filing And Sealing Of Indictment 73 
Cr. 405 And His Trial On Indictment 75 Cr. 502. 


Repeating the alleged prejudice to him caused by 
Otvos’ unavailability for prosecution by the Government, 
Tony Stassi asserts that Otvos’ deportation deprived him 
of his Fifth and Sixth Amendment rights to due process 
and a speedy trial because it occurred during an unneces- 
Sar) delay between the dates of the filing of his 
sealed indictment, 73 Cr. 405, on April 30, 1973 and 
trial cn the superseding indictment, 75 Cr. 
tober 14, 1975. Stassi’s asseriion of prejudice lik 

Otvos-related claim-—is insubstantial, 


ussertion of an wv necessary delay is frivolous. 


Before reaching the lack of merit in Stassi’s asser- 
tions, it should be recognized that the ciret tances 
present here make Stassi’s citation to Barker v. Wingo 


407 U.S. 514 (1972), setting forth standards with which 


to evaluate post-indictment delay, as controlling authority 


inappropriate.” The particular circumstances of the in- 
vestigation of Stassi here, and, more importantly, the 
particular nature of the alleged prejudice, namely, Otvos’ 
deportation, make United States v. Marion, 404 U.S. 307 

1971), which concerns pre-indictment delay, the appro- 


In assessing post-indictment delay, the Supreme Court has 
recognized that four factors must balanced on an ad hoc 
basis: “Length of delay, the reas¢ for the delay, the defend- 
ant’s assertion of his right, and prejudice to the defendant.” 


107 U.S. at 530 


defense Witness Uupo! prosecu 


indictment, 75 Cr. 405 


Indic t ie > charged 

ceiving ) kil n ‘heroin M; 

from France in the Citroen and delivered to him on Sep- 

tember 28, 1970. That indictment was based solely upon 
ituono’s testimony, and Otvos’ connection with that 
‘tion was unknown. Thus, an early trial of Stassi 
indictment would have raised no issue as to which 
testimony would have been relevant. Indeed, 


assi makes no claim that Otvos’ testimony w: vant 


for any purpose other than to refute Perna’s and Ver- 


zino’s testimony, which supported the prosecution on the 
superseding indictment, not the original sealed indict- 
ment, * 


* Pre-indictment lay do not implicate the Sixth Amend- 
ient’s guarantee of a speedy trial, since it is only a formal 
charge that will “seriously interfere with the defendant's 
liberty, whether he is free on bail or not, and that may disrupt 
his employment, drain his financial resources, curtail his asso- 
bjec him to public loquy and reate nxlety n 
and his friends.” 404 U.S 320 However, the 
Supreme Court has recognized that th ie Process Clause 
would require dismissal of an indictment if it could be shown 
that pre-indictment delay “caused substantial prejudice to {de- 
fendant’s| rights to a fair trial and that the delay was an 
intentional device to gain tactical advantage over the accused.” 
404 U.S. at 324. 
** Although Stassi al illeges he was prejudiced by the 
surveillance of him narcotics agents after the filing and 
sealing of Indictment 73 Cr. 405, that allegation of prejudice is 
pecious Putting to one side the exagyerated “Orwellian” de- 
scription of what is nothing more than routine surveillance (A 
tassi Br. at 57). the existence of the indictment, whether sealed 
insealed, did not pre t the Government from continuing 
with the same or a separate investigation of Stassi’s criminal 


I note conti z n following page 


( 


addition 
articular facts and 


lar allegation of 


Court refused t 


between the filing of a sealed 


if a superseding indictment as a period 


delay. The vital distinction is that, i 
nd superseding indictments 
Judge Kaufman expressly stat 


A] superseding 
parent reason other than 
could not cure an othe 
tween the original indictn. at and trial 
stitutional right to a prompt trial cannot be cir- 
cumvented by such a simple expedient as reshuf- 
fling substantially identical documents.” 439 F.2d 


at (090. 


activities and, if relevant, as here, using the evidentiary fruits 
of that further investigation at tria United Stat Vv. Hoffa 
385 U.S. 293 (1966 Massi United States, 3 U.S. 201, 
207 (1963): Griec Meachum, 533 F.2d 7 
1976); WU» 
denied 
Lvbb 
19 (1967 
Stassi’s further argument that the District Judges violated 

Rule 6(e) i anting the Government's applications to have the 
indictment remain sealed for the avowed purpose of conducting 
a separate investigation is 1 mly frivolous but irrelevant, sinc 
he nowhere assert ivy prejudice he istained from the mere 
fact that the indictment was sealed If anything, the sealing of 
the indictment saved him from the kinds of prejudice which the 
Supreme Court recognized often flow trom a public accusation, 

arceration, anxiet embarrassment, financial dif 


tes V. Marion, supra, 404 U.S. et 320 


persed! 


ng indicti vent filed be 


“substantially identical” 


i 


0 


To repeat Judge Knapp s ayy 


been indicted 
though not 
Hearing, 


Furthermore, as will be demonstr: 


iperseding indictment was not 
original sealed indictment, as in A 
tr ‘ 


ne itroen transactior 


f the overall proof 
tion, which originated 


nd continued for 


he pre-indictment Va anaivsis, 
nat Stassi was not denied due process by 
; S “3 - 
iaV preceding the fil 


n April 17, 1975. 


the 
of the superseding indictment 


was no deliberate de 


denying 
based on indictment 
June 20, 1975 

**In fact it 
Barker v. Wing 


whether Marion or 


thority Since the 


is 
only factors applicable ion ar ommon to evaluat- 
n f , i, 


Si length 
the reason fi 


f iy ; y; he idence of actual 
prejudice 


There Was No Deliberate Or Undue Delay In 


Procuring The Superseding Indictment In This 
Case. 


na 


mM ion reveals hich 


nvestigation 


been completed prior to 


indictment on April 17, 


The St 


iIoOnus eX 


fair trial and that 
« a ; | ' a ‘ icn a ania my t 
the accused.’ 1S. 3 3 mphasis added While this 
Court has on occasi indicated ¥ ast demonstration 
pre agice ry ; i t del ist ( nite 
Vv. Malla 3 F.2d 97 2d Cir. 1974 
120 U.S. 995 975); U i ates V 


denice 
fannelli, ; "2d 483 
185 (2d Cir ‘t. denied, 409 S. 980 (1972), the Court has 
re-ently stated that it has ne resolved the issue of whether the 


Marion requirements are i he disjunctive or in the conjunctive 
F.2d at 525-26 While 


Indictment 


Indictment 


ne commencement 


in ‘ndepende: 


Oo smuggle at le: i kilog 


iad 


investigat 
nal enterprise 


hed DV an\ 


vh interviewed 


tnat, 


», Ltd 


an § f Ste i’ ociat i been arrested 
informant 
Vas going t make 
a dea! for heroin and would require informant’s familiarity 


with ocecn navigation. 


In October. 1973, Condello surrendered to the Drug 


Enforcement Administration in Newark, New Jersey and 


agreed to cooperate. At that time, he informed the 
Government agents that, while he had been in prison at 
Atlanta, Joe Stassi, Perna and Verzino had made a heroin 
connection with a Frenchman in Atlanta and nad sue- 
ceeded in smuggling at least 100 or 150 kilograms of 
heroin from France, using Tony Stassi and Sorenson on 
the outside. Condello also agreed to work as a street 
informant and met several times with Perna and with 
Sorenson, who unsuspectingly confirmed Condello’s in- 
formation. 


In December, 1973, Malizia was arrested: and, in 
February, 1974, Perna and Verzino were arrested. There- 
after, in August, 1974, Verzino agreed to cooperate, 
Verzino »?mitted that he had made a connection with 
Otve in A..anta to smuggle heroin into the United States 
and that 260 kilograms of heroin had been brought in. 
He falsely denied, however, that the Stassis were in- 
volved. 


In September, 1974, Perna and Malizia escaped from 
the Federal House of Detention. One month later, Perna 
was recaptured and he agreed to cooperate. Like Ver- 
zino, he admitted that, while incarcerated at Atlanta, he 
and Verzino had made a connection with Otvos through 
which 260 kilograms of heroin hud been smuggled from 
France. Like Condello, but unlike Verzino, Perna in- 
formed the Government agents that Joe Stass) lad all 
the arrangements in France made through Tony Stassi 
und that Tony Siassi and Sorenson had received the 
heroin in N w York. . 


Meanwhile, in Nevember, 1974. Mastantuono was 
brought from a Florida prisua to New Yor':. At that 
time, Mastantuono confessed to the Government agents 
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that he had originally lied abcut the recipient of the 
heroin delivered in the stationwagon in June. 1971. He 
told the agents that the true recipient of that heroin was 
Stassi. He also identified a photograph of Albert Pierro 
as a person who was present when the stationwagon was 
delivered, and identified Pierro’s house in New Jersey as 
the drop site." Thereafter, in February and March, 1975 
Mastantuono identified photographs of Sorenson, Consalvo 
and Alaimo as the individuals driv ing the Cadillacs when 
he delivered the Citroen in September, !970 and as the 
persons inside Pierro’s garage when he delivered the 
stationwagon in June, 1971. 


Finally, in March, 1975, Verzino was informed by the 
prosecutor that Joe Stassi had planned to have him ind 
his girlfriend Susan murdered in 1972. Minutes later, 
Verzino admitted that he had previously lied about Joe 
and Tony Stassi’s involvement. He then related the fats, 
as he knew them, in full. 


Based upon this history, the Government cannot be 
accused of engaging in the slightest delay in pursuing its 
complicated, continuing investigation of Stassi's inter- 
national smuggling enterprise. Plainly, the investigation 
proceeded as expeditiously as circumstances would and 
did permit. See United States v. Rubinsun. Dkt. No, 
40-1197, slip op. 3119, 3137-38 (2d Cir.. April 8, 1976); 
United States v. Fink Istein, supra, 526 F.2d at 526: 


United States v. Ferrara, 458 F.2d 868, 875 (2d Cir.). 


cert. de nied, 408 USS. 93 (1972): United States y. Di 


* Danielle Ouimet confirmed that Mastantuono had coached 
her to lie about the stationwagon delivery in order to prevent 
discovery of her conduct in sewing the heroin bags inside the 
seats. In November, 1974, before Mastantuono came to New 
York, she confirmed that he told her he was going to tell the 
Government the truth about the stationwagon delivery. 


Masi, 445 F.2d 251, 255 (2d Cir.), cert. « ed, 404 US 

S82. (1971). Nor can the Government be faulted for de- 

laying the unsealing of Indictment 73 Cr. 5 when it 

discovered evidence that the Citroen deli, vy to Stass 

Was not an isolated transaction but was part of a much 

larger, ongoing smuggling operation headed by Stassi. See 

United States vy. lannelli. supra, 461 F.2d at 485. This 

Court in United States v. Briggs, 457 F.2d 908 (2d Cir. 
denied, 409 U.S. 986 11972), expressly recognized 

the propriety of the Government’s continuing an investi- 

fish in its net 

at 911. See also Massiah v. United States. 

J 207: United States y. Poeta. supre, 

l’nited States v. Edwards. supra, 


gation so as “to catch other 


Here, moreover, the Government's 
reliance upon its continuing investigation of Stassi as 
au basis for delaying the unsealing of the 1973 indict- 
ment is manifested by its several applications to 
the District Court to delay the unsealing of Indict- 
ment 73 Cr. 405 to expressly avoid jeopzidizing its 
pending investigation of Stassi.* In short, the Govern- 


I 


ment cannot be charged with an unnecessary or unjusti- 


tied delay where its proven purpose was strictly to aequire 
further evidence of Stassi’s complex and continuing crim- 
inal activities. ** 


* Stassi’s suggestion in his brief that the Government in its 
applications to the District Court attempted to justify the con- 
tinued sealing by stating that Stassi was outside the United States 
is simply untrue. (A. Stassi Rr. at 53-54 

Needless te Sa Stassi cannot successf i] assert tnat he 
had a right tu be arrested on Indictment 73 Tr. 405. Cf. Hoffa 
Vv. United States, 385 U.S. 293, 309-10 (1966). Likewise. he 
cannot successfully claim that the Government should have filed 
its superseding indictm at at some earlier stage of its investiga- 
tion. The Government is entitled, if not obligated, to continue 
its pre-indictment inve ‘gation to the point where there is “z 


Footnote continued on following page] 


B. Stassi’s Claim Of Prejudice Is Insubstantial. 


Stassi’s claim that he sustained actual prejudice by 
the unavailability of Otvos at trial is, as previously 
argued at length, insubstantial and speculative \lore- 
over, notwithstanding its occurrence before the filing o 
the superseding indictment, Otvos’ deportation was not 
the consequence of an unnecessary delay in the filing of 
that indictment, let alone the consequence of a deliberate 
delay to permit that event to occur. 


¢ 


Simply stated, Stassi has not carried his burden of 
showing that the Government deliberately delayed to 
cause him prejudice, and, in any event, he was not sub- 
stantially prejudiced as a result of Otvos’ deportation. 
Thus, he is not entitled to have his well-deserved con- 
viction vacated and the indictment dismissed. 


sufficient likelihood of gaining a conviction” United States v. 
Capaldo, 402 F.2d 821, 8228 (2d Cir. 1968). cert. denied, 394 U.S. 
989 (1969 


When all is said and done, however, the delay in 
the prosecution of Stassi in this case on any indictment was 
attributable to the multiplicity of his criminal acts and the 
necessity for the Government's persistent efforts to investigate 
them. See United States v. Maliah. supra, 503 F.2d at 989 

* Realistically, what “harmed” Stassi was that the Govern- 
ment’s continued investigation was s: *cessf nh acquiring other 
incriminating evidence against him. That kind of harm. as on 
would suspect, is not legally cognizable prejudice See United 
States Vv. Nathan, 476 F.2d 456, 461 n.13 (2d Cir 
414 U.S. 823 (1973 


cert. dente d, 


POINT ill 


The Trial Court Did Not Abuse Its Discretion In 
Permitting The Government To Adduce Evidence Of 
Appellants’ Conspiratorial Acts In 1973, Their Co- 
conspirators’ Criminal Activities In 1973. And Their 
Association Together And With Others Juring And 
After 1973. 


Shunning the more common objection that the Gov- 
ernment’s proof at trial was insufficient to support their 
convictions, appellants here comp!ain that the Govern- 
ment adduced a veritable “deluge” of evidence of appel- 
lants’ and their co-conspirators’ criminal activities and 
that Judge Knapp abused his discretion in refusing to 
exclude much of that evidence as irrelevant and prejudi 
cial. Their complaints reflect nothing more than a mis- 
conception of the law and a confused understanding and 
incomplete reconstruction of the record below. 


&. Appellants’ Conspiratorial Activities in 1973. 


First, Sorenson contends that Judge Knapp erred un- 
der United States V. Dei s, 183 F.2d 201 i2Pd Cir. 1950 
aff'd, 341 U.S. 494 (1951), in permitting the Government 


a 


to introduce into evidence appellants’ ec \spiraterial acts 
and declarations during 1973, which essentially dealt with 
Tony Stassi’s and Sorenson's efforts to smuggle heroin 
from France into Caiada, to be picked up there by Perna 
and Malizia and smuggled on to New York. The conten- 


tion is ce~pletely without merit. 


Sorenson does not appear to argue. nor cculd he 
fairly do so, that the Government and Jud ‘e Knapp mis- 
interpreted United States Vv. De nis, supra. Such an argu- 
ment would require a gross misreading of Judge Hand’s 
opinion and the volume of decisions since Dennis allow- 


were charged as members of a con- 
spiracy alleged 1 indictment to have existed between 1945 
wd 1948 The tri rt permitted the (overnment to adduce 
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ing proof of conspiratorial acts and declarations which 


happe n to fall outside the precise tin period charged in 


a conspiracy count. See, e.g., United State \ Araujo, 
Dkt. No. 76-1085. slip op. O101, 5103 62d Cir. July 26. 
19761: United States v. Flor Dkt. No. 76-] 195, slip op. 


1219 ‘2d Cir. July 9, 1976); United States v. Torri 
519 F.2d 723, 727 (2d Cir.), cert. denied, 423 U.S. 1019 
(19751; United States v. Papadakis, 510 F.2d 287, 294- 
95 (2d Cir.) ‘tt. denied, 421 U.S. 950 (1975): United 
States V. Cioffi, 493 F.2d 1111, 1115 (2d Cir.) 
denied, 419 U.S. 917 (1974): United States 
19, 323 wa =) ', cert. denied 
l’nited States, 419 U.S. 76 1974); 
States v. Nathan. supra, 476 F.: ‘ 0: United States 
V. Blassingame, 427 F.2d 329. 33 : ‘ir. 1970), cert. 
denied, 102 U.S. 945 1971): ted s Vv. Deaton, 
381 F.2d 114, 118 (2d Cir. 1967).* Rather, Soren- 
son argues that Judge Knapp misapplied the Der -‘s 
principle in permitting proof of the 1973 cons) 
torial declarations and activities. because, he assert 
they were “not relevant to the existence of the original 


1 


criminal understanding” sins the conspiracy “had 
splinteree and dissipated by Decemt 31, 72, and 
the] evidence about the ‘arc tiecs transactions 
evidence of defenuants’ declerations for a number of years pre- 
ceding the 1945 date, and this Court ah ed, Judge Hand observ- 
ing 

“There can be no logic reas 

prove that the defendants w la 

1945 at 1948 to the period of the charge 

in the uspiracy earlier, declaratiens of any one them 

“or of any other person acting in concert with them are as 

competent as those made within the period laid.” 183 F.2d 

at 231 
* *Serenson does make some suggestion that the Government 
nterpretation of Dennis in a memorandun 
Knapp, an excerpt of which is quoted in Sorenson's f, mis 
states the prevailing law in this Circuit. (Sorenson Br. at 26 
However, we submit that a fai reading of the decisions cited 
herein reveals the correctness of the Government's statement. 


] ‘ 
Is Completely 


In denying Sorenso post-trial motion asserting this 
alleged error, 1e evidence at 
lat the conspiracy terminated at the 

appellants were arrested. (Tr. 4049).* 

INUASaALaD Le ‘e the co ‘acy never 


materially changed between 1970 and the end of 1973. 


Joe Stassi continued as the ring’s reigning elder 


1973, as he had been throughout 1970, 1971 and 1972; 


and Tony likewise remained In complete 


smuggling operation on the outside in 197 


permeates 
ring of 1973, Joe asked 
ia vith the Frenchmen 
France and Canada, and not 
into Ne It Summer of 1973, Joe told Verzino, upon 
Verzino’s lease in August, to wait for Tony t mtact | 
about ther re lipmen n September-October, 
Sorenson told nd la ns own in Atlanta discu 
with Joe the c pec 1 heroin ipment And, 


and January, 1! erna who w: not yet arrested, 
Condello and ! sradley i ‘ 1ad called off the exper ted 
heroin shipment ause Tony had wasted the purchase money 

*** In additi t and mdello’s testimony about the 
several meetings in 1973 with Tony and in which Tony 
agreed to provid ! , a and Malizia which he was then 
negotiating in F1 e to purchase, Tony's negotiations with the 
Frenchmen it ; amply corroborated by information con- 
tained in his 1! pi ort application that he had traveled to 
Europe 10 to 12 times in the previous year. (GX 103 


moreover, 
listributor in 1973, despite 
inate” him in favor of Perna 
absurd for Sorenson to argue that 
ictivities In 1973 were not part 
They were an integral part of the ov 
proven at trial “of which the conspiracy charged in the 
instant indictment was a part.” United States v. Arau 
supra, slip op. at 5103. Accord, United States \ Papa 
lakis, supra, 510 F.2d at 294-95: United States Vv. Cohe n, 
489 F.2d 945, 949-50 (2d Cir. 1973 


( 


Furthermore, appellants’ proven stati 
group” of the conspiracy makes it even more t] 
to contend that appellants’ illegal activities in 
not admissible as a part of the proof of the 
As a matter of elementary logic, appellants’ activities 
necessarily formed and fashioned the conspiracy and 
were “inmistakably within the scope of the conspiracy as 


they understood it. United States v. Bynum, 485 F.2d 
190. 498 (2d Cir. 1973). vacated on other « rou) 
“5. 903 (1974). See also United States v. Cirillo, 


supra, 468 F.2d at 1239. 


> 


{ 
tis ij 


In any event, even if the 1973 activities constituted a 
separate, independent conspiracy to imnort heroin from 
France, as Sorenson abstractly alleges, his furthe argu- 
ment that the 1973 activities were not admissible as a 
subsequent similar conspiracy to import heroin from 
France by the same conspirators is specious. 


Legally, Sorenson's efforts to distinguish the plethora 
of cases supporting admissibility of the 1973 evidence 
in unavailing. In fact, United States v. Nathan. supra, 
is unavailing. In fact, United S/ates v. Nathan, supra, 
of twenty-one defendants charged with a conspiracy to 
import and sell heroin and cocaine. As part of its trial 


conspl! ¥ period charged 
taining the tri: ‘ours 


dence, Judge Feinberg observed 


Ej vidence of 
uvity is admissime if probative 
a conspiracy or the participation 
conspirator.” /d. at 460. 
See United States v. Super, supra, 492 F.2 
also, United States v. Tor s, supra, o19 
ited States Vv. Cioffii, supra, 493 F.2d at 


Sorenson's proffered distinction between the admis- 


of the “declarations” here and the admissibility 


1e “acts” in Nathan is not supported by the 
counted in Judge Feinberg’s opinion which ref 
“drug transactions”. 476 F.2d at 460. See als 
States v. Miranda, 526 F.2d 1319, 13: 
petition for cert. filed, 44 U.S.L.W. 36 
(No. 75-1590).* In an, event, the 1973 declarations of 
appellants and their co-conspirators, even if considered 
a part of a separate uncharged conspiracy were ad- 
To expect a “drug transaction” to be prove thout evi- 
of statements of the particir . of course, ludicrous 
** Although Sorenson makes of the fact ihat the indict- 
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ment failed to charge the 1973 activiti i ‘ount One, that omis 

sion clearly 2s not preclude the Government from introducing 

such evidence is the proven existence of 

is determinative of the iss 

immateria! whether there are 

ment See Uni 

cert. denied, 414 US 3 973 7 i States \ wrchisio, 344 

F.2d 653, 666-67 «2 ‘ir 965); States V lweiss, 138 

F.2d 798. 800 (2d Cir 3), cert. denied, 321 U.S. 744 (1944 

See also United S 195 F.2d 683 2d Cir.). cert 

denied, 4.9 U.S 5 1974); Fed. R. Evid. 801(d)(2)(A)-(E 
Here, moreover Government filed a supplemental Bill of 


Pay yt ars on Septemb 12, 1975, one month before trial, setting 
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missible against 

hown, there w 

dence that appellants and 
nembers of the purportedly 

to import heroin The co-cons; 
hearsay rule focuses, after al 


as charged in the indictment. but on 


ship between the defendant and the extra-judicial de- 


ciarant See Fed. R. Evid. 801: di: 2: A L's S Rep. 


No. 93-1277, 93d Cong., 2d Sess. 26 (1974): United 
States v. Wiley, 519 F.2d 1348, 1350-51 12 ‘wy. 1975 
United States v. Geaney, 417 F.2d 1116 (2d Cir. 1969), 
cert, denied, 397 U.S. 1028 (1970): United States Vv. 
Marchisio. supra, 3 rj at 666-67: United States Vv. 
Olweiss, supra, 138 F.% at SOO. 


B. Co-conspirators’ Criminal Aci vities in 1973. 

Unlike Serenson, Tony Stassi does not limit his objec- 
tions to the Government’s proof of the 1973 conspiratorial 
activities, but claims more broadly that virtually every 
item or evidence elicited about events after 1972 was 
erroneously admitted by Judge Knapp. The claim not 
omy lacks merit, but it reflects an incredible lack of 

derstanding «f the proper purposes for which such 
evidence was offered and received. 


First, Stassi asserts a frivolous objection to a variety 
of criminal activities properly elicited on direct examina- 
forth an tline of the Goverament’s expected proof with respect 

the 1973 conspiratorial activities, thus obviating Sorenson’s 
claimed lack of nutice of this proof, see United States \ Baum, 
482 F.2d 1825 (2d Cir. 1973), and variance between the trial 
proof and the particulars furnished before trial. See United 
States V. Nathan, supra, 476 F.2d at 460 n.1] 

Furthermore, even if the 1973 evidence revealed nothing more 
than, as Sorenson alleges, a belated endeavor by appeliants to 
negotiate an uncertain heroin deal witn Perna and Malizia, it was 

ve theless admissible as proof of the existence of the conspiracy 
and appellants’ attempts to revitalize it See United Siates v. 
Frank, 494 F.2d 145, 155-56 (2d Cir.), cert. denied, 419 U.S. 828 

1974); United States v. DeSapiv, supra, 435 F.2d at 283-84. 
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tion by the Government as impeaching eviden 
to its several accomplice-witnesses. See United States 
Rothman, 463 F.2d 488, 490 2d Cir.', cert. denied, 409 
U.S. 956 (1972): United States v. Silverman, 430 F.2d 
106, 125 ‘2d Cir.}, modified on other qrounds, 439 F.2d 
1198 (2d Cir. 1970), cert. denied, 402 U.S. 953 (1971 
United States v. DelPurgatorio, 41} F.2d 84, 87 ‘2d ¢ 7 
1969'. Examples of such impeaching evidence cited by 
Stassi and claimed to have preiudiced him are the follow- 
ing three incidents: “|T]he existence of a conipletely 
separate drug conspiracy involving only Perna, Verizino 
sic!, Condello and Malizia” (A. Stassi Br. at 34-35) ; 
“Perna’s Plot to kill Verizino |sic] with the assistance of 
Condello and Agent Bradley” ‘A. Stassi Br. at 37-38) ; 
and Verzino’s arrest “in possession of 26 pounds cf heroin, 
which he obtained from a source other than the defend- 
ant.” (A. Stassi Br. at 35). 


That Stassi’s trial counsel recognized the propriety 


as well as the Government's purpose in eliciting such 
impeaching evidence from its accomplice-witnesses is 


*Stassi also cites to several transactions elicited as part of 
the overall independent conspiracy involving Perna, Verzino, Mali- 
zia and Condello: Condello “received 1000 pills from Perna” (A. 
Stassi Br. at 35): Condello “received 25 pounds of marijuana 
from both Perna and Malizia” (A. Stassi Br. at 35); Conde'o 
purchased one-eighth kilogram of heroin each week from Perna 
(A. Stassi Br. at 35); and, when arrested, Perna was in possession 
of 20 pounds of heroin 

What Stassi fails to acknowledge anyv re in his argument 
is that at the time of trial, Perna and Verzino were both under 
indictment in the State of New York for the conspiracy with 
Malizia to sell drugs in 1973-74 In fact, Verzino had already 
pleaded guilty to that conspiracy as well as a number of substan- 
tive charges, including possession of the 26 pounds of heroin 
referred to by Stassi, and was awaiting sentence. Perna had not 
pleaded guilty to the New York State charges at the time of trial 
but had pleaded guilty in Federal Court for his possession of the 
20 pounds of heroin referred to by Stassi, and was awaiting 
sentence. In addition, Perna was under indictment in this Court 
for his escape from the Federal House » Detention and, at the 
time of trial, had agreed to plead guilty to the charge. 
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plainly evident from counsel's failure to register any 
objection below when that evidence was brought out. In 
fact, as this Court might well expect, Stassi’s counsel, 
as well as other trial counsel, took up where the Govern- 
ment left off. ach extensively cross-examined Perna, 
Verzino and Condello about these particular criminal 
activities. 


” example, Perna was subjected to a lengthy cross- 


ex. nination about these .1dependent criminal activities 
by ail counsel. As a matter of trial strategy, each counsel 
concluded this line of cross-examination eliciting from 
Perna the telling admission that appellants were not 
involved with Perna in these activities. 


The utter hollowness of Stassi’s claim here is best 
evidenced by noting that trial counse’~’ -ross-examination 
of Perna went far beyond the Government’s direct ex- 
amination which merely exposed a skeleta! outline of the 
major crimes committed by Perna. Counsel brought out 
that Perna, Verzino and Malizia in the course of their 
conspiracy in 1973-74 made at least 100 sales of heroin 
ranging from a minimum of 1 8 kilogram to a maximum 
of 10 to 12 kilograms. Additional crimes brought out on 
direct, without objection, and subjected to repeated and 
lengthy cross-examination were Pe-na’s conviction in 
1952 of desertion and escape from an Army stockade, 
his convictions in 1957 of narcotics and armed robbery, 
and his conviction in 1974 for a conspiracy to import 
cocaine from South America. 


Equally compelling in *nalyzing the hypocrisy of 
Stassi’s claim is the -act that trial counsel were not con- 
tent with limiting their cross-examination to merely ex- 
panding the impeaching evidence brought out initially on 
direct examination. Counsel fully utilized the 3500 and 
Brady material to cross-examine Perna in detail about 
his partnership with Verzino in Atlanta selling nar- 
coties to inmates; his successful effort in 1974 to escape 
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from the Federal House of Detention using a Catholic 
priest; and his attempt in 1972 to establish a cocaine 


connection in Peru. Of course, an equally searching cross- 


examination was conducted by counsel to impeach Verzino 
and Condello. In the face of that kind of cross-examina- 
tion below, which branded Perna, Verzino and Malizia 
as distributors of literally hundreds of kilograms of 
heroin, it is impossible to credit Stassi’s accusation here 
that the Government's limited impeachment of it accom- 
plice-witnesses improperly established “the criminal pro- 
pensity of all the conspirators, including the defendants 
on trial, to engage in high-level narcotics activities.” (A. 
Stassi Br. at 36).* 


claims spill-over pre i from evidence 
that Sorenson harbored Condello when Condello became a fugitive 
in Septemb>r, 1973; that Sorenson offered to sell “cut” heroin to 
Perna and Malizia in September, 1973; and that Sorenson owned 
an “after hours” club. Since Stassi was not mentioned in this 
testimony, it is difficult to imagine how he was unfairly prejudiced 
by it. In any event, the evidence was properly received 

Sore yn's willingness to harbor ‘ello demonstrated to the 
jury not only that Sorenson was seri n his proposal to “cut 
out” Perna, Verzino and Malizia as ct ners for the 1973 ship- 
ment and replace them with Condello, but the jury could also have 
found that Sorenson's willingness to harbor Condello from the 
narcotics agents derived from |} fear that Condello would do 
exactly what he did—expr ie smuggling operation. See United 
States V. Bynum, supra 48: F.2d et 498. 

The question asked of Perna about Sorenson's spurned offer 
in October, 1973 to sell “cut” heroin to him and Malizia, as Stassi 
concedes, was withdrawn. What Stassi fails to reveal, however, is 
that Judge Knapp ruled that the Government conid elicit the an- 
swer to that question, and the corroborating testimony of Condello 
about that offer, unless Sorenson's counsel agreed not to argue 
that Perna never received heroin from Sorenson solely because 
Sorenson was not a heroin dealer. Sorenson's counsel readily 
agreed, since that testimony obviously would have established 
quite the opposite of that inferences Tr. 697-701 

¢ 


Finally, Sorenson's ownership of the “after hours” club, 
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Moreover, on virtually every occasion when any one 
of these three arcas of criminal activities was the subject 
of testimony, Judge Knapp intervened to instruct or re- 
mind the jury that defendants were not involved in the 
commission of these crimes. 


C. Association Of Appellants With Their Co-con- 
spirators And With Others In 1973. 


Tony Stassi’s second major objection to the Govern- 


ment’s post-1972 evidence is that he was prejudiced by 


“the Government's proof that he had been under sur- 
veillance by various law enforcement officials even after 
his indictment in this case.” (A. Stassi Br. at 38 

Taking Stassi at his word that this surveillance was 
“clearly innocuous” (A. Stassi Br. at 38), it is difficult 
to comprehend how, as he now claims, he was prejudiced 
by Judge Knapp’s ruling permitting the Government to 
introduce that surveillance evidence. Regardless of the 
inconsistency of his position, however, Judge Knapp, in 
admitting this evidence, was acting well within the broad 
discretion afforded a trial judge to permit the introduc- 
tion of circumstantial evidence tending to prove any dis- 
puted issue. See Villiamson v. Uni ¢4 States, 207 US. 
$25, 451 11908); Chime v. United States, 159 U.S. 590. 
993 18951): Clark v. United States, 293 F. 301, 305 


5th Cir. 1923). 


For example, former DEA Agent LeCate’s testimony 
that in November and December, 1973 he had observed 


arcely a brazen violation of the law, was relevant to corrob>rate 
the telephone number of that club seized from Perna which we« 
marked “AH” Further, Condello and Perna only knew it 
Sorenson's after hour place and not by its more euphemistic name 
" or D Social Club 
The indictment referred to is the original sealed indictment 
n April, 1973, not the superseding i :ictment on which 


Was prosecuted. 
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Tony Stassi on several occasions going to and from Carol 
Hoover’s Florida residence circumstantially linked Tony 
Stassi to Joseph Mirabella, whose residence at 23 Holly 
Place in Larchmont was the delivery point for the Cit- 
roen. Mirabella’s 1973 telephone toll records reflected 
two long distance calls in June to Carol Hoover’s Florida 
residence.* 


Similarly, Sergeant Gillespie’s testimony that in June, 
1973 he had observed Tony Stassi travel f- -- LaGuardia 
airport to 253 West 72nd Street in M an, then to 
the Evergreen Bar in Brooklyn where he uiside with 
Sorenson, and later back to 253 West 72nd Street was 
relevant circumstantial evidence that Tony Stassi main- 
tained a residence at the Westover Uctel located at 253 
West 72nd Street and was an associate of Sorenson. 


o 


The relevance of Stassi’s association wicn Sorenson is too 


obvicus to require argument.** See United States v. 


* This circumstantial evidence ultimately became unnecessary 
for that limited purpose, when Mirabella testified as a defense 
witness and admitted knowing Tony Stassi. However, the tolls 
immediately became useful for a different purpose—to impeach 
Mirabella’s testimony that his acquaintance with Tony Stassi was 
so slight that he did not even know Tony Stassi’s Florida girl- 
friend, Carol Hoover. His telephone records left quite a different 
impression. 

It should also be pointed out that the Government’s direct 
evidence merely brought out that LeCate had “observed” Stassi 
on several occasions coming in and out of Hoover’s residence. It 
Was on cross-examination that counsel brovght out, at the sug- 
gestion of Tony Stassi on the record, that Stassi took a boy to a 
hamburger stand on one of those occasions. (Tr. 1742-72). 

** It should be noted that Gillespie’s testimony was one of the 
few pieces of evidence which tied Tony Stassi and Sorenson to- 
gether independent of the accomplice testimony. Moreover, it cir- 
cumstantially established that Tony Stassi’s telephone number for 
a “salon” found on a card in his possession when arrested was a 
telephone number to reach Sorenson, since the telephone number 


{Footnote continued on following page] 
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Diggs, 497 F.2d 391, 394 (2d Cir. 1974), cert. denied, 
419 U.S. 861 (1975). As to proof of the trips back and 
forth to 253 West 72nd Street, it was necessary to es- 
tablish that telephone numbers seized from Verzino when 
arrested were numbers for reaching Tony Stassi, as 
Verzino testified below. To do this required proof that 
Tony Stassi maintained an apartment at the Westover 
Hotel where the telephones were located. However, Stassi’s 
residence at the Westover Hotel could not be conclusively 
established by the hotel records, because Stassi’s apart- 
ment was maintained under his alias Tony Rogers. More- 
over, the telephone numbers at that apartment were listed 
in his wife’s alias, Doris Kay. Thus, by a complex circle 
of circumstantial facts derived from all the evidence 
above, plus additional testimony that Tony's wife was 
named Doris, the Government was able to establish the 
ultimate fact—that it was Tony Stassi’s telephone num- 
ber in Verzino’s address book.* 


Having established what ali this circumstantial evi- 
dence was designed to prove, it leaves open only the issue 
of the relevance of that proof. Here, the relevance of that 
evidence was generally to corroborate Verzino’s claimed 
relationship with Joe and Tony Stassi, and, far more sig- 
nificantly in light of Joe Stassi’s defense, to corroborate 
Verzino’s testimony that he and Joe Stassi had not been 
estranged ever since the Summer of 1973 by any alleged 
homosexual incident, or that Verzino was testifying 
against Stassi to get revenge as a result of that alleged 
incident. 


was that of the Evergreen Bar. It also aided in showing the 
jury that the other telephone numbers Stassi had under the names 
“Bill” and “Bob” were coded num!s-rs for Sorenson, who lived at 
and paid the rent for the apartments where those telephone num- 
bers were subscribed to under other names. 

*To be sure a stipulation to that ultimate fact would have 
eliminated the need for introducing all the circumstantial evi- 
dence. A stipulation was never offered by the defense. 
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Furthermore, again Judge Knapp instructed the jury 
here, as he did on virtually every occasion, that when cir- 
cumstantial evidence of this kind was admitted, it was 
for the limited purpose of establishing an association 
which the jury might or might not find relevant.* 
Specifically, Judge Knapp instructed the jury on this 
occasion: 


“IT just want to call to your attent Jn that this 
particular testimony is coming in for a very 
limited purpose. It is merely in to show, as I 
told you, association, you can give that whatever 
value you think it deserves.” (Tr. 1767-68).** 


Judge Knapp properly admitted the surveillance evidence 
with appropriate cautionary instructions to the jury con- 
cerning the limited purpose for which it was admitted. 


Stassi’s final objection is to the admission of his pass- 


pi 
port application and his telephone toll records, as well as 
the toll records of Joseph Mirabella, Carol Hoover, Salva- 
tore Autera and Isaac Franklin. Like his pi ovious objec- 
tions, this objection also reflects a failure to appreciate 
the limited purposes for which this documentary evidence 
was properly offered and received. 


*Stassi’s claim that such association evidence should have 
been excluded altogether because it was cutside the conspiracy 
period is based upon two misconceptions. First, as previously 
shown, the conspiracy existed in 1973; and second, evidence of 
post-conspiracy association is admissible. Cf. United Sta.:s V. 
Diggs, supra, 49 F.2d at 394; Fed. R. Evid. 402. 

** Contrary to the suggestion in Stassi’s Brief that the 
Government’ surveillance evidence conveyed to the jury a 
“sinister impression” of Stassi (A. Stassi Br. at 40), the 
Government not only limited the surveillance testimony on its 
direct examination, but Judge Knapp cautioned the jury at 
defense counsel's urging not to speculate that such observations 
might have some sinister connotation. (Tr. 1768). 
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Mirabella’s, Autera’s and Carol Hoover's telephone 
records were admitted into evidence as part of the overall 
circumstantial evidence linking Tony Stass! to Mirabella, 
whose residence across the street from Autera’s residence 
served as the unloading site for the Citroen. To sum- 
marize, Mirabella’s 1973 toll records reflected telephone 
calls to Hoover’s Florida residence and to Autera’s Larch- 
mont residence; and his 1975 toli records reflected tele- 
phone calls to Stassi’s Florida residence and to Autera’s 
Florida residence.* The telephone records of Stassi, 
Autera and Hoover were, of course, necessary to prove 
that the telephone numbers reflecte’ %n Mirabella’s tolls 
belonged to Stassi, Stassi’s associate Autera and Stassi’s 
girlfriend Hoover. 


Regarding the relevance of Isaac Franklin’s telephone 
records, it must initially be mentioned that Perna and 
Verzino both testified that Joe and Tony Stassi informed 
them that Isaac “Buddy” Franklin, Stassis’ personal 
lawyer, could be used as a means of contact. Franklin’s 
telephone number, which characteristically was not listed 
in his name but under the name of “United States R. V. 
Systems, Inc.,” was another of the “Stassi” telephone 
numbers contained in Verzino’s address book and, there- 
fore, was relevant for both the general and specific pur- 
poses previously referred to in the response to Stassi’s 
objection to the surveillance testimony of Sergeant Gil- 
lespie. 


Stassi’s objection to the admission into evidence of his 
1969 and 1974 passport applications is not even supported 
by the cases he cites. In fact, United States v. Bennett, 


* As was previously noted, Mirabella testified on behalf of 
Tony Stassi and, on cross-examination, denied making the calls 
but was unable to explain the presense of these documented 
telephone calls to Stassi or Hoover from his telephone. 
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409 F.2d 888 (2d Cir.), cert. denied sub nom. Je ssup V. 
United States, 364 ".S. 852 (1969) and United States 
v. Mallah, supra, support Judge Knapp’s ruling admitting 
the passport application. 


In Bennett, this Court held that heroin seized upon 
the arrest of a co-conspirator at Customs, after the con- 
spiracy, was admissible as an act from which the jury 
could infer the existence of the previous smuggling con- 
spiracy and the co-conspirator’s membership therein as 
an experienced courier. United States v. Bennett, supra, 
469 F.2d at 893. 


Similarly, in Mallah, this Court held that heroin- 
testing thermometers seized from a defendant upon his 
arrest, after the termination of the conspiracy, were prop- 
erly admitted as evidence of the existence of the narcotics 
conspiracy and defendant’s m~.ty rship therein. United 
States Vv. Mallah, supra, 503 © - 4 at 980-81. 


A fortiori, 3tass.’s passpurt applications, which re- 
vealed his possession from 1969 to 1974 of the indis- 
pensable means to conduct a successful smuggling opera- 
tion between France and the United States was admissible, 
especially in light of *he proof that it was Stassi’s funce- 
tion to travel to France and negotiate for the heroin 
See als. United States v. Ravich, 421 F.2d 1196, 1204 
(2¢ Cir. 1870). : 


D. Kelated Crimes Committed During The Con- 
spiracy. 


Judge Friendly’s opinion in Bennett also undercuts 
Stassi’s subsidiary objection to the admissibility of 
Perna’s testimony that at the February, 1973 meeting 
at the Casa del Monte, Tony Stassi informed Perna and 
Malizia that he had recently taken a trip to Mexico to 
negotiate fur heroin but had ultimately rejected the deal 
hecause of Mexico’s heroin-processing technique. Plainly, 
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Stassi can->t be heard to complain that his own efforts 
to find «1 ilternate source for pure heroin to smuggle 
into the United States was beyond the scope of the over- 
all smuggling conspiracy as he understood it. United 
States v. Bennett, supra, 409 F.2d at 893. See United 
States v. Bynum, supra, 485 F.2d at 498. 


In the same vein, Judge Mulligan’s opinion in United 
States v. Bynum, supra, undermines Stassi’s remaining 
evidentiary objection—that he was unfairly portrayed as 
a man involved in “multi underworld activities” by testi- 
mony revealing that he had lost $15,000 at a racetrack,” 
that he was indebted to loan sharks to ihe tune of 
$22.000,** and that he contemplated purchasing a ranch 
in Arizona. (A. Stassi Br. at 36). As Judge Mulligan 
so aptly stated, in United States v. Bynum, supra, re- 
jecting defendant's claim of prejudice arising out of 
the Government’s proof at trial of murder plans and 
robberies committed during the co. se of that narcotics 
conspiracy ' 


“The appellants, he. were engaged i-r pr fil in a 
major hard drugs » nture in Harlem which not 
only dehumanized its ultimate customers but un- 
questionably spawned myriad crimes in a com- 
munity already misery-ridden. No jury in New 
York can be unaware of the dimensions and con- 
sequences of the major operation which wa: 
graphically portrayed here. The revulsion of the 


*Stassi neglects to mention that Pe-na’s testimony about 
this incident in full was not that Tony lost $15,000 at the race 
track, but that Malizia told Perna that, in 1971, Malizia had 
loaned Stassi that amount at a race treck in Florida and askec 
Perna, in February, 1973, to meet with Stassi, which Perna did 
that same month, to enable Malizia to be repaid and to see about 
purchasing any future heroin shipments. 

** Stassi neglects to mention that this one line of testimony 
in the record’ was stricken upon the Government's consent. (Tr. 
1110). 


average citizen to this traffic need not be docu- 
mented. How evidence of the concomitant rob- 
bery, assault or even planned murder here could 
be so exacerbating as to render the jury’s judg- 
ment irrational, we are unable to understand. We 
are not dealing with minor league addicted street 
pushers but with well-financed brazen professionals 
engaged in a large-scale criminal undertaking in 
which corruption and violence are endemic.” 


In the context of this case, which revealed an unprece- 
dented heroin-smuggling operation rife with its own 
share of violence and corruption, it is equally preposterous 
to take seriously Stassi’s claims that these three crimes— 
peccadillos by comparison—so prejudiced his trial as to 
require a reversai vf his cenviction. See also United 
States v. Bozza, 365 F.2d 206, 214 (2d Cir. 1965). 


In brief, everyone of Sorenson’s and Stassi’s objec- 
tions to th  post-1972 evidence, whether analyzed 
separately or collectively, are devoid of merit and do not 
support, let alone require, granting them a new trial.* 


*To avoid needless repetition, we would point out to the 
Court that the above discuss‘on in this point fully answers 
Sorenson's allegations in Point II of his Brief that the Govern- 
ment’s trial proof cxposed ten conspiracies, not one, and Judge 
Knapp erred in refusing to grant a new trial on that ground. 

A comparison of nine of the ten purported conspiracies 
Sorenson alleges were part of the Government’s proof below reveals 
that each so-colled conspiracy is nothing more than a restatement 
of his and Tony Stassi’s frivolous objections to the post-1972 
evidence, which are fully answered herein. 

As to the other one of the ten purported conspiracies—“A 
conspiracy to distribute narcotics involving Albert Pierro (AI- 
baduce) and Ernest Malizia involving several loads of heroin 
and one-half million dollars in cash” (Sorenson Br. at 36)—the 
reference is to that part of Perna’s testimony that in February, 
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1973, when he joined with Malizia to seli heroin, Malizia told 
Perna that he had received the two shipments of 120 and 140 
kilograms in 1970 but, because he went into hiding in 1971, did 
not know about any shipments in 1971, except that Pierro had 
purchased some shipments without Malizia’s knowledge with the 
half million dollars Malizia had left with Pierro for that purpose. 
The principal relevance of that testimony was to explain why 
Perna did not learn from Malizia of Mastantuono’s June, 1971 
delivery of 80 kilograms to Stassi and Sorenson at Pierro’s New 
Jersey residence. 

Moreover, Sorenson's reliance on United States v. Bertollotti, 
529 F.2d 149 (2d Cir. 1975) as support for his multiple con- 
spiracy claim is not the least compelling. The vital inquiry under 
Bertollotti, as Sorenson concedes, is “whether the evidence re- 
flects a ‘primarily ongoing business venture or a _ series of 
separate transactions and agreements.’” (Sorenson Br. at 38). 
That inquiry must be answered in the affirmative here, since 
every one of the ten criminal transactions cited by Sorenson 
which was not elicited as impeaching evidence, arose out of 
the unceasing efforts of the defendants and co-conspirators to 
obtain heroin in France for distribution in New York. 

In any event, Judge Knapp’s charge disposes of Sorenson's 
contention. Judge Knapp’s conspiracy charge clearly removed 
the likelihood that the jury might convict Sorenson for member- 
ship in some conspiracy other than the conspiracy charged in 
Count One. Judge Knapp specifically instructed the jury: 

“The conspiracy with which we are concerned is claimed 
to have been hatched in the Atlanta penitentiary in the 
spring of 1970, where Perna, Verzino, Otves and the de- 
fendant Joseph Stassi are claimed to have cenceived the 
plen of exploiting a certain contact in France, namely, 
one Jean Guidicelli, or, the “Uncle,” with whom Otvos is 
claimed to have done business. This conspiracy, as I say, 
is claimed to have been hatched inside the prison. It is 
further claimed that Joseph Stassi recruited his brother 
Anthony to go to France to make necessary arrangements 
with the “uncle.” It is also claimed that the defendant 
Sorenson when he got out of jail and the defendants 
Anthony Stassi and Charles Alaimo, among other people, 
were concerned with receiving and distributing the heroin. 
In brief, the accusation with which we are dealing con- 
cerns only heroin which may have been imported into the 
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United States as a result of the plan claimed to have been 
hatched in the Atlanta penitentiary to exploit Otvos’ con- 
nection with the Frenchman known as the “uncle.” Now, 
that is the conspiracy and the only conspiracy with which 
these defendants are charged. 

I emphasize the word “only” because you have heard 


a great deal of testimony about other illegal acts in which 
one or more of the government's witnesses were concededly 
engaged and in which one or the other of the defendants, 
except Alaimo, might possibly have been involved. How- 
ever, the defendants are charged ly with the particular 
conspiracy I have outlined, and it is only that of which any 
of them can be convicted. So if it shculd be your frame of 
mind as to any defendant that you have a reasonable doubt 
as to his guilt of the conspiracy I have cutlined, but you 
are dead certain that he had committed some other crime, 
it would be your absolute duty to acquit such defendant. 
The reason for ihat is obvious. This conspiracy is all any 
defendant has been charged with. There is no way we can 
tell what defenses might have been interposed had some 
other illegal conduct been charged in the indictment. De- 
fense counsel in this case were responsible only “or meeting 
the charge in the indictment. Jf as to any defendant or 
defendants yu have a reasonable doubt on that charge. 
such defendart or defendants is or are entitled ww : ur 
verdict of acquittal.” (Tr. 3962-64) (Emphasis added.) 
This Court’s recent decision in United States v. Tramunti, 513 
F 2d 1087, 1107-08 (2d Cir.), cert. denied, 44 US.L.W. 3201 
(U.S. Oct 6, 1975), which held that a virtually identical charge 
was adequate to overcome multiple conspiracy claims serves here 
to completely dispose of Sorenson’s multiple conspiracy contention. 


? 


id 
POINT IV 


Judge Knapp Correctly Found That Mastan- 
tuono’s Identification Of Sorenson Was Not The Re- 
sult Of An impermissibly Suggestive Photographic 
Display. 


Sorenson attacks as error Judge Knapp’s finding b2iow 
that Mastantuono’s selectson of Sorenson's photograph 
from two different arrays shown to him on separate occa- 
sions in February and March, 1975 “was in no way the 
result of suggestion.” (Tr. 2099). Judge Knapp’s finding 
is fully supported by all the facts and circumstances ad- 
duced below." 


Sorenson launches his main attack on Judge Knapp’s 
finding claiming that in the first array of 22 photographs 
shown to Mastantuono in February, 1975 ‘GX 3),** his 
photograph was suggested to Mastantuono by several 
“unique” features not possessed by any other photograph. 
When viewe! among and compared against the other 21 
photographs in that array, the claimed “unique” features 
are not confined to Sorenson’s photograph. More impor- 
tantly, Mastantuono’s selection of two other photographs 
from that same array, which completely lacked the so- 
called “unique’’ features, nullifies Sorenson's suspicion 
‘hat those features impermissibly influenced Mastan- 
tuono’s selection of his photograph. 


The essence of Sorenson's claim is that F.s photograph 
Was set apart from every other photograph by three sim- 


* Judge Knapp made his finding after a full hearing at which 
the Government calle Mastantuono, Agents Bocchichio and Brad- 
ley, and Assistant Un..ed States Attorney Harry C. Batchelder. 
(Tr. 1872-2099). 

** Government's Exhibit 3 is a manila folder containing 22 


photographs and Xerox copies of photographs of various individ- 
uals, each appearing on a separate page in the folder. 
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ilarities it alone had with the photograph of Tony Stassi, 
who Mastantuono had previously identified from other 
photographs. The claim is factually inaccurate and, even 
when corrected, it is based upon sheer speculation. 


The first similarity adverted to by Sorenson is that 
his and Stassi’s photograph were xerox copies of photo- 
graphs. Since that is true of 16 of the 22 photographs in 
the folder, that circumstance cannot possibly be construed 
to have had any suggestive influence on <! election 
process. 


The second and third similarities relied on vy Soren- 
son are that his and Tony Stassi’s photographs were the 
only photographs which were not securely attached to the 
folder pages and appeared one after the other.* Although 
at first blush these similarities appear more substantial, 
they are not. In the first place, Sorenson is mistaken 


* Sorenson's aim that, because the two photographs were not 
attached to the page, they “were shown loose” to Mastantuono 
is misleading. (Sorenson sr. at 48) They were not removed 
from the folder when shown but were wedged into the top of the 
folder and, like every other photograph, individually shown as 
part of the folder. (Tr. 1879-82, 1896, 1899-1902, 1939, 2000-02) 
Although Sorenson correctly points out that Agent Bocchichio 
testified that Sorenson's photograph became unwedged and fell 
out, and that Bradley said to Bocchichio about Sorenson's photo- 
graph “that is Bubby,” that happened after Mastantuono had 
selected Sorenson's photograph. The insignificance of that event 
is demonstrated by the fact that Agent Bradley did not recall 
that Sorenson's photograph fell out. (Tr. 2015-16). Moreover, 
its lack of any striking significance is also revealed by the fact 
that Sorenson's attorney did not even question Mastantuono about 
either event. However, although Mastantuono was not directly 
questioned about either event, it is important to cite Mastantuono’s 
testimony on cross-examination that when he was shown photo- 
graphs in the file folder no one said anything to him and never 
indicated to him thet his selections were “good choices.” (Tr. 
2047, 2095-96). 
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that only his photograph had these two common char- 
acteristics with Stassi’s photograph. Another identically 
Xerox-copied photograph in the folder—that of a man 
named Donald Compitello—was likewise not attached to 
the page, and it appeared only one page after Stass 
photogrsph (Tr. 2009-10). Significantly, it was no 
selected by Mastantuono.* 


More significant than the fact that Compitello’s photo- 
gramh bore the very same characteristics as Sorenson's 
photograph, and was not selected by Mastantuono, is the 
fact that Mastantvono simultaneously selected from the 
folder photographs of defendants Consalvo and Alaimo as 
the other drivers of the Cadillacs which escorted the 
Citroen. Both photographs have none of the features 
Sorenson here alleges suggestively influenced Mastantuono 
to select his photograph. They are regular photographs; 
they ave attached to the folder pages; they appear in the 
folder far apart frem each other and from Stassi’s and 
Sorenson’s photographs; and they are completely un- 
marked. In the face of such a dichotomy in Mastan- 
tuono’s selection of photographs, it is utter speculation 
to claim, as Sorenson does here, that his photograph we- 
selected by Mastantuono because of two or three dist/ 
guishing characteristics which counsel was able to ¢is- 
cern after a careful scrutiny of the entire array. 


In fact, Sorenson's entire challenge to the first array, 
and for that matter to the second array of 18 loose photo- 
graphs out of which a different photograph of Sorenson 


*Compitello’s photograph also disposes of Sorenson's other 
mistaken allegation that his photograph was “marked in unique 
fashion” because it had writing on the front, unlike any other 
photograph. (Sorenson Br. at 57). Compitelio’s unselected photo- 
graph was similarly “marked” by writing on its front. 
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was selected by Mastantuono in March,* is based upon 
needle: surmise. That is so, becatse Counsel refrained 
from cross-examining Mastantuono at the hearing about 
the influence, if any, that any of these characteristics now 
complained of might have had on his selection of Soren- 
son’s photograph. Despite that failing, however, it was 
manifest from Mastantuono’s testimony, as Judge Knapp 
found, that nothing in either array or in the procedure 
used in showing the array to Mastantuono suggeste: 
Sorenson’s photograph was a desired choice. Indeed, at 
the h-»ring below, Judge Knapp was afforded the ovpor- 
tun versonally observe Mastantuono go thru... _ each 
oft i» phetographic arrays a second time, again select- 
ing Sorenson’s photograph, as well as the photographs of 
Consalvo, “'» .no and Stassi. Judge Knapp also heard 
Mastartucno’s telling admissions on cross-examination 
the’ he had no recollection whether he had previously seen 
the deferdants’ photegraphs which he had just selected 
from both arrays at the hearing. (Tr. 2032-42, 2047, 
2049-51, 2056-57, 2(07-88). In fact, hearing Mastan- 
tuono’s explanation to Sorenson’s counsel why he was un- 
able to recall previously seeing Sorenson’s xerox photo- 
graph in the folder, completely warranted Judge Knapp’s 
finding that Mastantuono’s ability tw identify Sorenson 
was in no way impermissibly suggested by any photo- 
graphs: 


“Q. When you looked t' sough this volume I 
believe you testified earlier that you selected that 
photograph. 


* Although Sorenson challenges this second photographic array 
as impermissibly suggestive, the challenge is limited to the »res- 
ence of a smear on the lower corner of Sorenson's photograph. 
(GX 2). That characteristic, common to other polaroid photo- 
graphs conta‘aed in the array, is clearly insufficient to overturn 
Judge Knapp’s implicit finding that, like the first array, the 
second was not impermissibly suggcstive. 
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The Court: What is the number on the top of 
that? 

Mr. Naden: No. 22 {Sorenson's Photograph]. 

Q. Did you select that phovograph? 

A. This picture is a real problem, but it is 
really a bad picture and I seen so many pictures. 

Q. Is it your testimony now that you are not 
certain whether this photo, No. 22, is a photograph 
of any person that you recognized? 

A. No, I know I have seen him. I recognize 
him. But you are asking me if | picked out this 
picture before. 

The Court: That is what he can’t remember. 

The Witness: This I cannot remember. 


Q. You can’t remember whether or not you 
picked out the photo before? 


A. I don’t think so. I don’t think I had seen 
this picture before.” (Tr. 2087-88) (emphasis 
added ).* 


Even assuming that Judge Knapp erred in finding 
that the photographic identification of Sorenson was not 
impermissibly suggestive—an assumption we submit is 
plainly unsupportable—there could not be error if a suffi- 
cient independent source for the identification were found to 


*Of course in reaching his conclusions below, Judge Knapp 
was fully aware that Mastantuono had + ‘d literally hundreds 
of photographs between August, 1972 ana .uary, 1975 and had 
never identified anyone else as the drivers of the Cadillacs. That 
single circumstances is itself a compelling factor in making a deter- 
mination whether an id®@ntification was the result of an imper- 
missibly suggestive photographic array. See United States v. 
Mims, 481 F.2d 636, 637 n.5 (2d Cir. 1973); United States ez rel. 
Smiley v. LaVallee, 473 F.2d 682, 683 (2d Cir.), cert. denied, 412 
U.S. 952 (1978). 
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exist wholly apart from the challenged identification. The 
vital concern is, of course, that there be no irreparable 
misidentification. Neil v. Biggers, 409 U.S. 188 (1972); 
United States v. Burse, 531 F.2d 1151, 1185 (2d Ci: 
1976); United States v. Yanishefsky, 500 F.2d 1327, 
13830 (2d Cir. 1974); United States ex rel. John Vv. 
Casscles, 488 F.2d 20, 23 (2d Cir. 1973), cert. denied, 
416 U.S. 959 (1974); United States v. Mims, supra, 481 
F.2d at 637: United States ex rel. Phipps Vv. Follette, 
428 F.2d 912, 914-15 (2d Cir.:, cert. denied, 400 US. 
908 (1970). 


Here, there was ample evidence of an independent 
source for Mastantuono’s identification. Aside from his 
trial testimony, Mastantuono testified at the hearing that 
he saw Sorenson on two occasions: in September, 1970 
when he delivered the Citroen, and in June, 1971, when 
he delivered che stationwagon. 


Mastantuono’s testimony was that in September, 1970 
he first observed Sorenson driving a white Cadillac as \ 
part of the escort for the Citroen. He saw Sorenson in 
the white Cadillac four or five different times, as Soren- 
son passed back and forth of the Citroen on the way to 
Larchmont. Mastantuono later saw Sorenson at 23 
Holly Place, when Sorenson got out of the white Cadiliac, 
opened the trunk and placed the four suitcases full of 
heroin inside. (Tr. 2059-60, 2092-93). 


Mastantuono’s testimony about the June delivery was 
that he saw Sorenson inside Pierro’s garage when he 
delivered the 80 kilograms of heroin concealed in the 
stationwagon. On that occasion, he saw Sorenson for 
about three to four minutes standing six to eight feet 
away. (Tr. 2052-53). 


In vases involving suggestive pre-trial identifications, 
this Court has found a sufficient independent source for 


an in-court identification where the witness had other- 
wise observed the defendant for no more than a minute 
or two. See, e.g., United States Vv. Kayior, 19] F.2.’ 
1127 (2d Cir. 1973) vacated on other grounds sub nom. 
United States v. Hopkins, 418 U.S. 909 (19741; United 
States v. Mims, supra, 481 F.2d at 637. A finding 
of an independent source for Mastantuono’s identifi- 
cation of Sorenson follows a fortiori from those cases. 
See also Neil v. Biggers, supra; United States ex rel. 
Gonzalez Vv. Zelker, A77 F.2d 797 (2d Cir. 1973); United 
States ex rel. Smiley v. LaVallee, supra; United States 
v. Counts, 471 F.2d 422 ‘(2d Cir.), cert. deni 11] 
U.S. 935 (1973): United States ex rel. Bisordi \ 1Val- 
lee, 461 F.2d 1020 (2d Cir. 1972); United States Vv. 
Fernandez, 456 F.2d 638 (2d Cir. 1972). It is also 
significant that Mastantuono’s identification of Sorenson 
was unshaken by cruss-examination. United States Vv. 
Yanishefsky, supra, 500 F.2d at 1330-31; United States 
ex rel. Gonzalez Vv. Zelker, 477 F.2d 797, 803 (2d Cir 
cert. denied, 414 U.S. 924 (1973). 


Furthermore, in deciding whether Mastantuone may 
have misidentified Sorenson, the Court may consider any 


other evidence adduced at the trial connecting Sorenson 
to the conspiracy. E.y., Brathwaithe v. Manson, 527 
“2d 863 (2d Cir. 1975), cert. denied, 96 S.Ct. 1737 
(1976); United States v. Reid, 517 F.2d 953, 967 (2d 

1975): Haberstech V. Montayne, 493 F.2d 483, 485 

Cir. 1974); United States v. Bynum, supra, 485 

at 504. Here, the evidence implicating Sorenson 
in the conspiracy was nothing short of staggering. 
Without reviewing all of that evidence, it is sufficient 
to recall that Perna, Verzino and Condello each in- 
dependently identified Sorenson as a key member of 
the conspiracy. In addition, there was_ particularly 
damaging evidence directly linking Sorenson to Mast- 
antuono’s two deliv vies—-most dramatically, Sorenson’s 
matching gold lighter. 


There was also a pecular twist in this case which 
deserves some mention. Sorenson was not identified at 
trial by Mastantuono in the more traditional style. 


Rather, as a matter of trial strategy, Sorenson removed 


himself from the defense table before Mastant’ 0 ap- 


peared and seated himself among the spectators in the 
audience.” When Mastantuono took the stand, he iden- 
tified Stassi and Alaimo, who remained seated at the 
defense table; he then stepped down, and went into the 
rear of the courtroom and identified Sorenson. 


POINT V 


Judge Knapp Acted Well Within His Discretion 
In Refusing To Grant A New Trial Based Upon An 
Unexpected !ncident When Two Plainclothes Of- 
ficers Entered The Courtroom With A Witness. 


Sorenson complains he was “extremely prejudiced”’ 
by the incidence of two plainclothes officers entering and 
leaving the courtroom with Detective Molfetta, a wit- 
ness for the Government. The alleged prejudice, if any, 
was de minimus and Judge Knapp properly denied a 
new trial on that ground.*” 


For the sake of clarity, it shoul e noted that defendants 
voluntarily absented themselves from the Simmuo hearing 
leave open the option of later choosing to sit in the audience 
to test Mastantuono’s ability to identify them. (Tr. 1978-79 

*Sorenson implies in his argument on this issue that he 
made a motion for a mistrial when this incident occurred. Al 
though Judge Knapp assumed appellants had done so at the time 
he denied their post-trial motions « lis ground, in fact they 
had not All that had happened wa at » end of the day 
when the incident occurred, Sorenson’ ounse nformed Judge 


Knapp that Sorenson had been “tr <d" by the incident He 


Footnete continued on following page] 
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In their post-trial motions appellants sought a new 
trial claiming, as Serenson does here, that this un- 
expected incident at the trial severely prejudiced them. 
Rejecting that claim and appellants’ characterization of 


incident, Judge Knapp made the folowing obser- 


“The Malfetta incident, all I can say about that 
is what I said at the time. I don’t think the 
jury noticed it and did not draw any 
rom it. 

* ° ° P 
Two people walked in and walked out.” ‘Te 
1059-60).* 


Having failed to persuade the trial judge who ob- 
I d i 
served the incident first-hand of its alleged prejudicial 


nature, Sorenson now seeks to convince this Court, alleg- 


eC. 
that the incident is akin to shackling a defendant 


presence of the jury. Even accepting that mani- 

ly exaggerated characterization, the decisions cited 

in Sorenson’s Brief—Glasser V. United States, 315 U.S. 
60 (1942); Guffey v.U/nited States, 310 F.2d 753 (10th 
Cir. 1962); DeWolf v. Waters, 205 F.2d 234 (10th Cir.), 
cert, denied, 346 U.S. 837 (1953) rather than sup- 
porting his claim for a new trial support the opposite 
conclusion that a new trial is not required even i 
instances where a defendant is brought in manacles into 


the courtroom, while the jury is present. See also, 


2663 Sorenso! 
permitted k i iry verdict and then, when it tt 
he adverse around and argue that he su 
prejudice See d States Vv. Cale {82 F.2d 1155, 1162 (5th 
Cir. 1973 i } States, 283 F.2d 141, 143 (10th 
Cir 1960 


ffere nceurable 


Vhen Sorenson's counsel originally mentioned Sorenson's 
dent, Judge Knapp’s charscierizatio f 


Tr. 2663 


United States v. Greenwell, 418 F.2 », 847 (4th Cir. 
1969). It inexorably follows that a new trial is not 


I 


required in the instant case, where the incident involves, 
at worst, an unexpected infraction of courtroom decorum 


not involving Sorensen. 


In any event, since, as Sorenson concedes, Detective 
Molfetta’s testimony did not pertain to any illegal ac- 
tivities but was limited to establishing Sorenson's places 
of residence, businesses and telephone numbers, and his 
association with Consalvo, it is purely speculative to 
assume that the jury drew any untoward inferences 
against Sorenson. 


POINT VI 


The Government's Initial And Rebuttal Summa- 
tions Were Entirely Proper. 


Appellants attack the manner in which the credi- 
bility of the accomplice witnesses especially Perna, 
Verzino, Condello and Mastantuono—was dealt with in 
the Government's summations. (J. Stassi Br. at 12-44; 
A. Stassi Br. at 65-69; Sorenson Br. at 39-40). Their 
arguments are based on omissions, distortions and mis- 
statements of the record. 


A. Appellants’ Use Of The Cooperation Agree- 
ments At Trial And Their Failure To Object To 
Their Introduction Preclude The Arguments 
They Now Assert 


Each of the accomplices had an agreement with the 
Government covering his cooperation. Perna’s written 
agreement (GX 1}, which was similar to Verzino’s oral 
agreement, and which Judge Knapp rightly called “per- 


‘tly routine” (Tr. 4067 
nt would 
the Government Perna Suly l ly. 
GX 41, Wil, 2 @ 12). ndello’s and Mastantuono’s 
agreements, which were oral, stantially differ- 
ent, since they had commenced their cooperation long 
before the trial. 


The provisions of Perna’s and Verzino’s cooperation 
agreements played a key role in the defense strategy 
at trial. Relying on them, appellants throughout the 
trial laid a foundation to ultimately argue to the jury 
that the accomplices were fabricating their testimony 


against the defendants because that is what would con- 
stitute testifying “truthfully . . . in the opinion of 


the Government. For example, based on the agree- 
ments, Perna was cross-examined about his concern “to 
please Nesland |the Assistant United States Attorney |’ 
und to have the Government believe his testimony. (Tr. 
159-63, 657, 712-14). Indeed, defense counsel objected 
when the prosecutor asked Perna on redirect what effect 
perjury would have on his agreement, claiming that the 
prosecutor's question Was improper unless phrased in 
terms of whether the “U.S. Attorney’s Office thinks 
he lied.” (Tr. 711). Moreover, when the Government 
did not bring out the full text of Verzino’s agreement, 
omitting provisions identical to paragraphs 1, 2 and 12 
now complained of, defense counsei used a transcript 
of Verzino’s agreement to demonstrate during c¢rcss- 
examination that Verzino’s ugreement was identical to 
Perna’s agreement. It was conditioned on telling the 
truth—the truth itself being what the Government’s 
“opinion” allowed. (Tr. 1549-52). 


Having made an unsuccessful strategic decision to 


employ these agreements to their advantage, appellants 
cannot now turn around and be heard to complain 


that the introduction of these ‘opinion’ provisions 
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B. In Any Event, No Objection Was Taken To The 


Opening Summation And The Prosecutor's Com- 
ments Were Wholly Proper. 


The Government's Rebuttal Summation Was 
Entirely Proper, And, In Any Event, Was A Fair 
Reply To The Defense Summations. 


Anthony Stassi‘s Summation 


Joseph Stassi‘s Summation 


t} 
iit 


Summation 


attack on 
considered 


larger res 


The language abo 


approp 


“zealous agents 


POINT Vil 


It Was Not Error For The Trial Court To Request 
The Jury To Find Whether Appellants Became 
Members Of The Conspiracy Befcre May 1, 1971. 


ACCU! 7 


conspiracy. 


Sper 1a 


Knapp 
the verdict 


3596-97 


POINT Vill 


Judge Knapp Properly Charged The Jury Under 
Pinkerton Regarding Joe Stassi’s Legal Responsibility 
For Substantive Offenses If Found To Be A Member 
Of The Conspiracy. 


as alleged in 


nossession heroin 


‘ dis the 
i A Lit 


he conspiracy and had become so 
crimes are alleged to nave been committed 


Mastantuono was also a member thereof 


‘ted and possessed 


charged in the counts 


so in furtherance of the conspiracy, and 


conduct was reasonably foreseeable by 


ticular defendant whose guilt you are ¢ 
‘ou mau or cf such 
Co ints 


added. ' 


Judge Knapp left 


POINT IX 


Judge Knapp’s Conduct Of The Trial Did Not 
Prejudice The Appellants. 


Judge Knapp’s Remark About The Prosecu- 
tion’s Belief 


B. Other Incidents 


Perna’s Cross-Examination 


See Tr. 2071-7: 


O01: 2605 


4. The Remaining Incidents 


The ry niy ? de) 
he frivolous ones alrea co! dere 
906 .9O7 
3234, 3236, 328% 


POINT X 


Bradley’s Allegedly False Accusations, 
cerning A School Teacher Mistakenly Identified As 
A Narcotics Dealer And Wounded By Bradley Were 
Not Demonstrably False, Were Not Known By The 
Government To Be False, And There Was No Error 
In The Government's Failure To Disclose The In- 
cident Out Of Which The Allegedly False Accusa- 


}> tions Arose. 
Sorenson col ne ¢ 
because the Government did not disclose 
Agent Bradley had been involved 1 
choo] teacher misidentified as a na} 


falsely accused the teacher Of assault 


Without substance, since there fas neve! 
) 
> 


}] ae? “—ernrt + * 
adiev S accusation Was 


+ é F 
ny that bp) 


Government KnevVy 


the 


CONCLUSION 


The judgments of conviction should be affirmed. 
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